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In advance of the Court of Appeal’s decision on the publication of a draft
paragraph of its judgment in the case of Binyam Mohamed, Andrew Tyrie
comments on the Government’s efforts to prevent its publication.

Andrew Tyrie MP said: “The release of this letter, in which the government
requested that a certain paragraph of Wednesday’s judgment be removed. gives
further cause for concern on at least two fronis.”

“First, it appears to call info question the government’s motives for obstructing
the release of the intelligence information. Second, it provides evidence to
show that the parliamentary watchdog over the security services — the
Intelligence and Security Committee — has not been able to do its job properly.”

“Hitherto, the government has justified its reluctance to publish information
derived from the exchange of intelligence with a foreign power on the grounds
that release could prejudice further exchanges and leave Britain more
vulnerable. The government has a point. However, in this case, the information
released strongly implies that the government’s motive was to protect itself
from criticism for complicity.”

“The letter from the Government’s lawyer to the Court of Appeal, requesting
that a particularly critical paragraph be removed, is very different to its legal
battle to stop the disclosure of a summary of Binvam Mohamed’s treatment. In
relation to those seven paragraphs, secrecy was sought because the summary
was based on US mielligence provided in confidence. To disclose it, the
Foreign Secretary argued, would affect intelligence sharing in the future.”

“That 1s not the case here. This information is different. It appears to be an
extremely critical judicial assessment of the Security Service and the Foreign
Office, calling into question the openness of the Security Service and also the
credibility of government assurances based on information from 1t.”

“The ineffectiveness of the Intelligence and Security Committee is a second
concern. In this case, it appears that the Master of Rolls originally intended to
say that officials of the Service deliberately misled the Intelligence and
Security Committee. If this is correct this is very serious. The ISC is not



getting, nor able to get to the truth. Therefore reform is needed to restore public
confidence. An immediate step should be reform of the method of appointment
of the chairman to this committee. At the moment he or she is a Prime
Ministerial appointee. This has allowed a revolving door between chairmanship
of the ISC and the government front bench. That door should be closed. The
Wright Committee has just reported on the reform of parliament. Its
recommendation on the ISC chairmanship should be implemented. The
Committee proposed the election of the chairman by Members of Parliament,
subject to a Prime Ministerial veto.”

“I have been trying to get to the truth on rendition for five years. The drip-drip
of information is hugely damaging to the UK s credibility, to the morale of our
security services and to relations with our allies. It is in everyone’s interests
that the truth on the US rendition programme comes to light. That is why a
Judge-led inquiry, supported by the government’s own independent reviewer of
terrorism legislation, Lord Carlile, David Cameron and Nick Clegg, is now
essential.”

Ends.

Nofes to editors

Court of Appeal Judgment

On Wednesday, the Court of Appeal delivered its judgment on David
Miliband’s appeal to prevent the disclosure of seven paragraphs detailing
Binyam Mohamed’s treatment. They allowed the publication of the paragraphs,
which revealed that the CIA had informed British counterparts in 2002 that
they were using measures such as continuous sleep deprivation, threats and
shackling on Binyam Mohamed. The judges concluded that such treatment
“could readily be contended to be at the very least cruel, inhuman and
degrading treatment by the United States authorities.”

In his statement to the House of Commons, David Miliband said:

“As I have also said to the House, ofien, at issue in this case was not the
content of the seven paragraphs, but the principle of their disclosure by an
English court against US wishes. I am grateful for the consideration that the
Court of Appeal gave to the control principle. This principle, which states that
intelligence belonging to another country should not be released without its
agreement, underpins the flow of intelligence between the US and UK. This
unique intelligence-sharing relationship is vital to national security in both our
countries. Crucially, the Court has today upheld the control principle.”




Sumption Letter

It quickly emerged that on Monday, Jonathan Sumption QC sent a letter to the
Court on behalf of the government asking them to remove paragraph 168 from
the draft judgment because it contained observations which “constitute an
exceptionally damaging criticism of the good faith of the security service as a
whole.” The letter is reproduced below:

8 February 2010
Dear Sirs,

Case No.: TT/2009/2331/QBACF: R (Binyam Mohammed) v. Secretary of
State for Foreign and Commonwealth Affairs

Judgment is due to be delivered in this case on Wednesday 10 February 2010.
The Court will be receiving a separate letter about typing corrections and other
obvious errors. The purpose of this present letter is to deal with an important
matter of substance, which I would inviie the Court to consider before handing
down their judgment in final form. I would be grateful if you would lay it
before them.

At paragraph 168 of his Judgment, the Master of the Rolls makes some
observations about the previous 'form' of SyS. I assume from the context that
he is referring to the Security Service, although in paragraph 64 the Master of
the Rolls defines SyS as including the Secret Intelligence Service as well, and a
reader less familiar with the context might assume that he was referring to both.

The Master of the Rolls's observations, to whichever service they relate, are
likely to receive more public attention than any other part of the judements.
They will be read as statements by the Court (1) that the Security Service does
not in fact operate a culture that respects human rights or abjures participation
in coercive interrogation techniques; (ii) that this was in particular true of
Witness B whose conduct was in this respect characteristic of the service as a
whole ('it appears likely that there were others'); (ii1) that officials of the
Service deliberately misled the Intelligence and Security Committee on this
point; (iv) that this reflects a culture of suppression in ifs dealings with the
Committee, the Foreion Secrefary and indirectly the Court, which penetrates
the service to such a deeree as to undermine any UK sovernment assurances
based on the Service's information and advice; and (v) that the Service has an
interest in suppressing information which is shared, not by the Foreien
Secretary himself (whose good faith is accepted), but by the Foreien Office for
which he is responsible.

The first point that I would make about this is that the conduct of Witness B,
was referred by the Attorney-General fo the Crown Prosecution Service and is
currently under investigation by the police. If the observations in the draft



Judgment appear in the final version, the publicity likely to be given to them
would be highly prejudicial to any criminal proceedings that might
subsequently be brought, as well as to the current civil proceedings brought
against the United Kingdom Government by Binyam Mohammed among
others.

Moare generally, the Master of the Rolls' observations, which go well beyond
anything found by the Divisional Court, constitute an exceptionally damaging
criticism of the good faith of the Security Service as a whole. In particular, the
suggestion that the Court should distrust any UK government assurance based
on the Service's advice and information will unquestionably be cited in other
cases and, if applied more widely, would mark an unprecedented breakdown in
relations between the Courts and the executive in the area of public interest
immunity. The statements of ministers in this area, although embodying their
own judgements, are often necessarily bagsed on the information and advice of
the Security Service. I am bound to suggest, which I do with genuine and not
just forensic. respect, that such grave criticisms of a public service and those
who work in it should be made only if the issue is fairly raised in advance and
the Court has an exact knowledge of the relevant circumstances. To categorise
a problem as systemic is rarely a straightforward matter. In this case, it would
be necessary at the very least to examine the methods and procedures of the
Security Service in relation fo the interviewing of detainees as well as the
giving of information and advice to ministers; the basis on which the statement
to the Intelligence and Security Committee was made, and what further
information was provided to them, in particular about the treatment of
detainees; what (if any) other instances there are of the Service's knowledge of
ill-freatment of detainees interviewed by them, how information of this kind 1s
stored, on what occasions it 1s refrieved, how widely it is disseminated within
the Service and what the Service's response was. The Court has not been in a
position to do any of this. It simply does not have the material. Even 1f 1f had,
ordinary considerations of natural justice would suggest that those responsible
for the management of the Security Service should have had a proper
opportunity to respond. No submission as extreme as this was made during the
hearing, let alone supported by evidence. The Service has received no notice
whatever of the Courf's intention to make such sweeping crificisms.

As to the statement that the Foreign Office has an inferest in suppressing
information, in its present form this reads like an accusation of bad faith against
those Foreign Office officials who have advised the Foreign Secretary. It may
be that this was not intended. Certainly I am not aware of any material before
the Court whic suggests that such an interest exists, or that any Foreign Office
official has allowed it to influence advice given in the public interest to the
Foreign Secretary, in this or any other case.

I respectfully invite the Court to reconsider whether paragraph 168 is necessary
to its decision, and whether it really does justice to those involved.



Yours faithfully,

Jonathan SUMPTION Q.C.

cc. Nicola Smith, Treasury Solicitor
Dinah Rose QC

Latest developments

The removal of paragraph 168 from the judgment on a request from the
government has proved very confroversial, particularly in light of the
accusations that appear to be contained therein. The failure to circulate
Sumption’s letter to all interested parties has also provoked heavy criticism.
The letter was copied to Dinah Rose, Binyam Mohamed’s lawyer, but not to
other interested parties. Liberty and news organisations have protested.

One of the Appeal judges, Master of the Rolls Lord Neuberger, told the court
on Wednesday that “it was over-hasty of me” to amend the draft judgment
without giving the other parties the opportunity of making representations. He
allowed the parties until 4pm on Fridav to make representations, after which he
will decide whether to reinstate his judgement.

Intelligence and Security Committee

According to Jonathan Sumption’s letter, the deleted paragraph contained
observations “that officials of the Service deliberately misled the Intellicence
and Security Committee on this point.” and “that this reflects a culture of
suppression in its dealines with the Committee, the Foreion Secretary and
indirectly the Court”.

This reflects earlier Court judgments, which have also made 1t clear that the
ISC has not been kept fully informed by MIS. On 4 February 2009 the High
Court published its judgment in a case considering the issue of whether or not
to publish a short summary on the freatment of Binyam Mohamed. Key
sections of the judgment relating to the ISC are set out here:

88. [t is now clear that the 42 documents disclosed as a result of these
proceedings were not made available to the ISC. The evidence was that earlier
searches made had not discovered them. The ISC Report could not have been
made in such terms if the 42 documents had been made available to it
However, as a result of these proceedings, the 42 documents have since been
supplied to the ISC alone with our closed judement and the transcript of
Witness B's open and closed evidence.

00. We also have little doubt that the ISC., in the light of the information from
these proceedines, will condu_cr a further investigation into the illesal
incommunicado detention of BM, his treatment in April and May 2002 and the




role of the SyS in relation to it. When it does so, it will be able to ask searching
and difficult questions of witnesses from the SvS and SIS on the very important
issues identified. It will also be in a position to know from the 42 documents the
kind of documentation that may be held in relation to other detainees and
which it should therefore request. There can be no doubt that it is in a position
to conduct a most thorough and wide ranging enquiry. As an important all
party Parliamentary Committee possessed of the information available to us
and in the position to seek much more, the ISC will be in a position, if the
results of their investigation so require, to hold those in charge of the SIS and
SyS and her Majesty’s Government to account in Parliament in relation to all
the matters, including those set out in the redacted paragraphs. All of this can
be done without exposing the United Kingdom to the real risks identified by the
Foreign Secretary. This is a very significant means of democratic
accountability.

In July 2007 the Intelligence and Security Committee published its Report on
Rendition. It refers to Binyam Mohamed at paras 98-106. In Conclusion D is
found no evidence that the Agencies were complicit in any extraordinary
renditions. The report can be found at:
hitp://www.cabinetoffice. gov.uk/~/media/assets/www.cabinetoffice. gov.uk/pub
lications/intellicence/20070725 isc final%20pdf.ashx.

The ISC cited the UK Agencies’ “lack of knowledge, at the time, of any
possible consequences of U.S. custody of detainees.”" Tts Report also states:
“At the time [of Binyam Mohamed's alleged rendition from Pakistan to
Morocco], the Agencies believed that al-Habashi would be transferred from
Pakistan to Bagram Air Base and had no knowledge that he was the subject of
Jurther transfers. In this case, the Security Service *** had no knowledge of
where he was being detained. "

The evidence submitted to the Committee included evidence from the Security
Service. In paragraph 31 the Director General of the Security Service is quoted
as saying: “[My staff] are concerned.. about transmission of information or
questions which might lead to abuse.” In oral evidence the Security Service
stated: “We were not complicit in any cases where it was advocated and
implied that someone would be subject to mistreatment.™ The ISC concluded
that: “The Committee has therefore found no evidence that the UK Agencies
were complicit in any “Extraordinary Rendition” operations.”"

! ISC Reportinto Rendition, para 106.
“ISC Reportinto Rendifion, para 63.
?18C Report into Rendition, para 31.
418C Reportinto Rendition, para 160.
?18¢ Report into Rendition, cone D.
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