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Andrew Tyrie, MP: Ladies and Gentleman I think we will start even though I am starting rather promptly and I know one or two people who have mentioned to me that they might be late. First of all I would like to thank everybody for coming. There are rather fewer than there were at our last meeting. There is no knowing what the turnout will be. We had a small room last time and it was massively over-subscribed; people were turned away because there were too many people in the room and it was very hot. 

I would also like to mention that Normal Lamb wants to volunteer to be vice-chairman to take over for Ming Campbell, and I am hoping there is agreement around the room for that. I would also like to mention that we have had an offer of significant funds to help us develop our campaign. And with that money I am intending to hire Mark Pallis on a more formal basis to help us develop the campaign. We have a number of ideas that we will be taking forward and coming to members of the group with. 

As for this hearing, as people will know, Senator Marty of the Council of Europe – the special rapporteur – has said that this case, and the case of Al-Arawri and Al-Bana are the most salient cases of apparent UK complicity in rendition. I think it is just worth reading what he says. He says: “Much of the personal information, which is in the Binyman Mohammed case, could only have originated through collusion in this interrogation process by UK intelligence services. Since the purposes to which this information would be put were reasonably foreseeable, the provision of this information by the British Government amounts to complicity in Binyam’s detention and ill treatment.” It is that allegation which the Council of Europe has specifically asked the British the investigate, and on which we have had very poor response in the Government in our efforts to encourage a response. And so, this inquiry is timely. It is also particularly timely because one of the three participants, Clive Stafford Smith, has just come back from Guantánamo Bay. He has been attempting to represent Binyman Mohammed. I will turn to Clive in just a moment. 

We also have Nigel Wylde who is a former Army Officer with many years of experience in military intelligence and terrorist bomb disposal. He is a graduate of the Army technical staff college. 

We also have Philip Luther, who has been a researcher on North Africa at Amnesty for some time, and I will also be turning to him for a view. 

First of all, can I turn to you, Clive? Perhaps I could just begin by asking you: You have been at a tribunal for Binyam Mohammed. Could you just explain what happened at that tribunal, what the process was? 

Clive Stafford Smith: We had the first hearing in the tribunal on April 6th of this year, and this was just a preliminary procedure. And yet I think it illustrates an awful lot of the flaws in this process. The rules of these tribunals – every single rule in this tribunal – was made up on April the thirtieth, 2003, including all of the so-called criminal offences with which Binyam is charged. Now, obviously, nothing that he is charged with happened after that date. Everything happened before, because he was originally taken into custody in April, 2002. So, this procedure begins with a set of rules that were made up after the event – ex post facto. But one of the most disturbing aspects from my experience was that they changed the rules every time you go there. It’s a fascinating experience to be in there in what is loosely called a courtroom, and to have the rules changed the entire time. The things we took up on that day were the fact that the defense lawyers are put in an impossible position in Binyam’s case because they are required to act in a way that is clearly unethical under American law. We’ve got professors from Harvard, Stanford, Columbia, the same law professor from UPenn who advised the department of defense: all of these folks saying that the process is unethical and illegal under civilian law. And yet, the colonel in charge threatened to lock my co-counsel – my military co-counsel – up in prison if she didn’t go ahead contrary to what she viewed as her ethical requirements. We came very close to her going to jail. So, it was a very strange process, which now has been put on hold. We went to the second hearing this past week, but all of that was suspended due to the three deaths of the ....

[10:45]

Chris Mullin, MP: Mr. Stafford Smith, did you say that your co-counsel was threatened with being arraigned or locked up if she did not participate in the legal process?

Clive Stafford Smith: I had to advise her to take the fifth amendment, because the Judge, who is a Colonel, told her directly that she is only a Major and that he therefore outranks her. And if she didn’t do exactly what he told her, then that is a criminal offense under military law. Now it got very heated, and I asked for an independent lawyer for her because obviously I shouldn’t be representing her too. But in the end I had her take the Fifth Amendment, and she took it three times. Because if she was to respond and to do what the Colonel told her to do, then she was going to get herself in ethical trouble back in Pennsylvania. We now have an ethics opinion from the Pennsylvania Bar saying that she should not have done what she was ordered to do. So it became a very, very unpleasant experience, and we narrowly avoided getting locked up. In fact, we were ordered to brief by this Colonel whether she now had a conflict of interest because he was threatening to lock her up, which is a whole separate wrinkle. It was very strange, and it is something that when I speak with my American hat on, as an American lawyer, it is just not a good advertisement for what is otherwise a very fine American judicial system that I have taken part in for many, many years. 

Andrew Tyrie, MP: Did you have a sense that even though the rules are rather curiously circumscribed and drawn up that there is a chance of getting at the truth in this tribunal process?

Clive Stafford Smith: There is absolutely no chance of getting at the truth. We have now unclassified three e-mails from military prosecutors who were originally handpicked to be the prosecutors in these cases. Each of these three prosecutors have resigned from the process, saying in their e-mails that the process has been rigged, and that they had been assured – the military prosecutors had been assured – that they didn’t have to worry too much about the evidence because the seventy colonels who were picked to sit on the cases had been handpicked to convict. These were statements that were made in writing by the military prosecutors who resigned from the process. So I think that once one looks that that, it is very hard to accept that you are going to get a fair trial. It becomes much harder when you look at the evidence that they will use against Binyam, which I can’t tell you all the evidence because it’s not all unclassified. But everything I have seen that is unclassified is evidence derived from torture. 

Andrew Tyrie: So you would agree with Lord Steyn’s conclusion that these courts are nothing more than Kangaroo Courts? I think that was his phrase. 

Clive Stafford Smith: Well, that’s his phrase, and I am afraid that it aptly describes it. 

Andrew Tyrie: Am I right in thinking that it was the possible inadequacy of the judicial process that has formed the basis for the UK’s application to have British citizens returned in the beginning? 

Clive Stafford Smith: That is certainly what Lord Goldsmith was negotiating with the US Government for the British nationals. Unfortunately that same benefit has not been extended to the British residents. 

Andrew Tyrie: Yes, and do we have any legal basis for it to be extended? Or are we relying on the Government to create a precedent?

Clive Stafford Smith: No, there’s no precedent. I have represented people on death row for many years in the United States, and the British Government has intervened, and I am very grateful for them to intervene on behalf of American citizens facing the death penalty. For example, in a case not long ago on the issue of whether juveniles should face the death penalty in the US, the British Government was a party to a brief. They file an amicus brief – friends of the court brief – in any number of situations. Most recently, a couple of years ago, they filed a friend of the court brief on behalf of a Mexican who had taken part in kidnapping another Mexican to bring him to America, and the British Government saw fit to intervene in that case. So it is very hard for the British Government to say that they have no locus to intervene in a case like this. 

Andrew Tyrie: Can we turn to the specifics in this case.  Chris ... 

Chris Mullin, MP: Well I think that the last part about these proceedings so far  ...  you have told us about that memorable exchange with defense counsel, but was it ... first of all: Are there seven judges sitting in the hearing?

Clive Stafford Smith: At the moment there is only one sitting in on these hearings to begin with.

Chris Mullin, MP: And what is the the purpose of these hearings to begin with?

Clive Stafford Smith: They are pretrial hearings to determine the fairness of the process.

Chris Mullin, MP: Right, and so what kind of arguments are taking place within that period? Besides what you have already enumrated.

Clive Stafford Smith: Well I’ll tell you, one thing that was going to I hope take place in this last week was – and I’ll tell you what I can tell you without violating the rules of classification -  is we get to question the judge himself: the Colonel, Colonel Ralph Cohen, who is sitting on this particular case. And the two issues we were going to get into primarily were: he took part in a seminar of sorts in North Carolina in November 2005 where the subject was whether we can use torture in the war on terror, and in the readings for that particular seminar, and in the readings for that particular seminar for the students in North Carolina was included commentary on the very case we’re dealing with – Binyam Mohammed’s case and whether you need to torture people in the context of those sorts of facts. The same judge wrote a paper back in 2002 as part of his academic procedures on how the whole process is unfair and a tremendously bad policy - the whole process of military commissions. Yet he is now sitting as the Colonel in charge of one of those commissions. So what would be explored initially in this process is our questioning whether he should sit on this case but of course he is the judge of whether he is fair enough to sit in the case. 

Chris Mullin, MP: So have you put to him his previous track record?

Clive Stafford Smith: Well, it’s been put to him. He denied our request that he remove himself initially because it was in the middle of all this brouhaha over the last hearing. We are trying to reopen that so we can get into it in greater depth. 

Chris Mullin, MP: So what is the timetable then?

Clive Stafford Smith: It has all been suspended indefinitely for now. The US Supreme Court should decide in the Hamdam case whether the whole process is unconstitutional. They’ll decide that by the thirtieth of June, and we’ll see what happens from there. I think that there is very much hope that for everyone’s sake the Supreme Court declares it illegal, and we can get back on track in something sensible.  

Chris Mullin, MP: How many other cases are at the same stage as this one?

Clive Stafford Smith: There are nine other cases. There are up to 460 prisoners in Guantánamo; Ten, which is a tiny percentage, have been actually charged with any sort of offence.  

Chris Mullin, MP: And have any of them got beyond the preliminary stage?

Clive Stafford Smith: No, no one has gotten anywhere. And this is of course four and a half years in.

Chris Mullin, MP: And all of this takes place in Guantánamo?

Clive Stafford Smith: Exactly.

Chris Mullin, MP: Thank you.

Andrew Tyrie, MP: Shall we turn to Binyam Mohammed’s case? The crucial issue for us is the one that Dr. Marty – Senator Marty – was alluding to: it is whether the UK has been involved in any way. The primary purpose of forming this group is to establish what the UK’s involvement in such activities may be, and to do whatever we can to bring them to an end. 

Was there any evidence that you heard during this tribunal process that led you to suppose that the British were involved in supplying information to the Moroccans?

Clive Stafford Smith: Speaking to the unclassified evidence, we do have evidence that suggests that. I think what we have suggested form the very beginning is the need to have an independent and full evaluation of this, because, of course, one cannot be certain of the truth until you have done that. But I should say this: everything I heard is consistent with what Mr. Straw said on the 13th of December, 2005, when he made a comment that there was lots of misinformation about Mr. Mohammed’s case but actually nothing he went on to say was in any way inconsistent with anything we have said. Mr. Straw said that Binyam had been “interviewed once by a member of the UK security service.” That is exactly what Mr. Mohammed has said – when he was in Karachi in 2002. Mr. Straw said that the security service had no role in his capture. No one ever said that they did. Binyam Mohammed was detained for a visa violation by the Pakistani immigration authorities. And Mr. Straw said that the British had no role in his transfer from Pakistan. No one has ever said they did; it was the Americans who did that. 

It is absolutely uncontroverted that Mr. Mohammed was indeed on a plane. We can identify the plane, we can identify the flight: it was July 21, 2002, plane call number N379P. We have the flight logs.

Andrew Tyrie, MP: This is the plane that took him from Pakistan to Morocco.

Clive Stafford Smith: To Morocco. Right. And the reason that that’s impossible is that what happened is this: I got Mr. Mohammed to describe exactly what happened to him and to give me the exact dates before I knew what the plane flights were. I did this intentionally so that we could have some determination of his reliability. So he described the plane, he described the exact dates of his transfer, and I came back here and crosschecked them against the records that Stephen Grey had. Bang-on - exactly the dates that he said it happened. Every now and again, people doubt – was he was tortured in Morocco? I ask for a little bit of common sense. He wasn’t going to some Club Med in Morocco. What was he doing to Morocco? And he’s got some of the scars to prove, unfortunately, the horrible stuff that went on. So when you look at what Mr. Mohammed said, none of which has been impeached in any way so far, he says that in April ’02, he had a visit from a British intelligence officer called John – he gave his name as John, whether that’s his real name who knows, of course – aged roughly 30, 5’10”, stocky build, with black hair and a black goatee. And there was another guy there in a room whose name he didn’t catch, who was 45, 5’10”, stocky, with a black beard. They then questioned him for some time about this whole situation, and told them that he was going to be taken to be tortured in an Arab country. Now this is the crucial question: ...

Andrew Tyrie, MP: He was in Pakistan?

Clive Stafford Smith: This was in Pakistan. So one of the issues that we are desparate for someone to look into is what legal obligations fall upon a member of the British intelligence service if they have active information that someone – or any human being – but certainly someone with associations with Kensington, where Mr. Mohammed had lived for several years, is being taken somewhere to be tortured. So that’s the first aspect of it.

Now once Mr. Mohammed got to Morocco, he has made various other statements to me that have been unclassified – which are untested, but which are very hard to dispute – he says that the Moroccans interrogated him about the “British File.” And in fact, Mr. Mohammed, who came here, remember, to escape persecution in Ethopia, and who viewed Britain in a very fine light - because he felt that this country had given him sanctuary – said that perhaps the most depressing experience of his entire time in torture was working out that information had to be coming from the British Government. He felt that was the ultimate betrayal. 
And the information that he felt came from the government was: First, when he was trying to come back to Britain, he didn’t have his travel papers, and he said to the Americans that he stole a passport from a guy called Fouad Zouawi. Well that wasn’t the truth. In fact, Fouad gave it to him and Binyam was protecting him. But when he was in Morocco, he was then confronted with the fact the he had lied about it. Well we know where that fact came from. It came from interviews with Mr. Zouawi here in Britain by British intelligence because we have tried to cross-reference that. 

He was interrogated down in Morocco about various facts that could only have come from his girlfriend - his former girlfriend here in London. And sure enough, his former girlfriend has been contacted by members of British security forces. He was confronted with stuff about his housing benefits here in Britain, and various other information that, again, wasn’t coming from a Moroccan who made a few phone calls; that came from Britain.

So the question that needs to be investigated is the trace of this information. How did the information that came from London get to the Moroccans who then used it when they were torturing Binyam? And remember, the torture they did on Binyam Mohammed is unlike anything from the other 55 people I have represented at Guantánamo . This is where they took razor blades to his penis, for goodness sake, over a continuous period of eighteen months while he was in Morocco. And they did various other things, some of which were worse than that, but my client will not authorize me to discuss them in public because they are just too humiliating. But if you think about razor blades, it has to be pretty humiliating to be worse than that. And I know what they are, but I am not permitted to reveal them to you by his word.

So, you know, one of the questions that we would have for this committee is: how can one go forward to trace where that intelligence came from? It’s not necessarily clear that it went directly from the British to the Moroccans. It could have gone from the British to the Americans to the Moroccans, or some other way, and I think Nigel might be a better person than me to answer those sorts of questions.

But this is a big part of what the British did do. Now let’s talk about what the British didn’t do. They have done nothing, as far as I am able to make out, to do anything to help this guy. This is a man who lived here for many years, who has many contacts here, who has clearly been a victim of violations of the Torture Convention. What is the British Government doing about that to try to prevent these actions? 

When you look at the House of Lords decision just last week, which takes away a lot of the rights to sue, Binyam Mohammed, as things stand under the House of Lords decision, has no rights to sue Moroccans here for what happened to him. He has to sue them in Morocco, which is ludicrous. He has no rights to the Americans here, he has to sue them in America. Well, the Americans’ courts have just said that you can’t do that. So he has had taken away from him most of his legal rights, which means that the political process is the only way he can vindicate anything, and why it’s so important for this committee to follow up.

Andrew Tyrie, MP: Can I bring Mr. Wylde in at this point and ask you a few questions in the light of what you have heard from Clyde Stafford Smith? Before I do so, could you just briefly give a description of your own expertise in this field, and what it will enable you to say with credibility?

Nigel Wylde: Yes, I was commissioned in the Army back in the sixties I regret to say. And from early on I trained as a bomb disposal officer, and that was a natural flow into intelligence, because we were looking at weapons intelligence and those things. So, having served in Belfast in a bomb disposal role in ’74, I found myself back in Ireland about eighteen months or so later in an intelligence role. From that beginning on the intelligence side there, I worked on various computer systems and then attended the Army technical staff course. I was sent across to the RAF to learn a bit about them as well, so I went to there staff college before going into cold war intelligence in the early ‘80s, when I spent quite a bit of time in Eastern Germany. Then, subsequently, in the ministry of defense I was responsible for Army command and control policy, which embraced intelligence, electronic warfare, and automation interoperability of the technical systems, and a whole range of other aspects from communications through to certain deployments as well. 

Andrew Tyrie, MP: What we would be particularly interested in knowing is the process by which intelligence may be shared, the likelihood of the possibility that Binyam Mohammed’s story is true: the extent to which it is likely, and a British operative might have come and said that you are going to be transported to Morocco; the possibility that he may have either then or later passed information either to the Moroccans or the Americans?

Nigel Wylde: There are two mechanisms, really, for passing information backwards and forwards between different nations. There are formal arrangements that are in place - and these vary from bilateral, quadrilateral, type of arrangements with different countries - to the sort of thing that you approve, and you may well hear a bit about from the Prime Minister this afternoon, as to what is going on within the EU – the jurisdictions that are being set up within the EU to work with terrorism. That is the formal side of this. 

Now, the formal business can operate on an agency basis. So you could have a formal arrangement between defense ministries, between the intelligence services, whichever intelligence service it is. So the GCHQ has got a whole range of separate agreements, MI6 has got separate agreements, MI5 has got separate agreements, which are endorsed either at the agency level or at the government level. Now what arrangements - formal arrangements - exist between Morocco? I know not at this moment exactly what exists, and that may be something that you would like to ask Ministers as to actually what formal arrangements apply for the passing of information from Britain to Morocco, for use in interrogations going on in their intelligence organization in that country. 

The other arrangement is the informal passage of information. Now the informal passage of information can take place when bilateral talks take place – or trilateral, quadrilateral talks take place – and this is information that is passed in the margins of the formal meetings by individuals who self-authorize the power of passing that information to an opposite number in another country. What you often see here is that there is nothing written down. It is actually just verbal information, or perhaps the passage of a photograph or something of that nature. And these discussions can take place over quite a period of time, and it is effectively using the other person as a sounding board and information source in that sense. So you have that, and this, to my knowledge, has been growing considerably from other cases that I have worked on. You see this going on in a whole range of fora, between different countries – not just between places like Morocco, it is going on between ourselves and other countries in Europe, it’s going on between ourselves and the Middle East as well. 

So we have this passage of information on an informal basis, for which there is no traceability.

Andrew Tyrie, MP: Let us suppose that this information was not passed to the Moroccans, there is no formal agreement with them, but it was passed to the Americans. It might have been passed to the Americans at the time that the Americans were cross-examining Binyam Mohammed in Pakistan, for example. I think that the Americans were participating in that process, I think that is correct. Would the information have been passed to the Americans on the understanding that it would not be passed further?

Nigel Wylde: That could be the case, or it could be passed without any caveat attached at all.

Andrew Tyrie, MP: And is there any authorization requirement to pass information without … 

Nigel Wylde: Maybe, it depends on how it’s being done. If it’s being done formally, then it has to be recorded. If it’s being done informally, there would be no record of it. 

Andrew Tyrie, MP: So it would be very difficult to trace?

Nigel Wylde: Very difficult to trace

John Penrose MP: Which presumably means that is the preferred route in very many cases?

Nigel Wylde: I have seen the informal route work even though formal arrangements are in place, because it has been convenient. Not in any sense of trying to bypass the arrangements – but it enables the formal arrangements, if they exist, to be bypassed and it saves an awful lot of paperwork. So people have used that in the past. 

But when you are dealing with individuals, that information really must be recorded because there are a whole range of conventions to which the UK is party that have to be conformed with. 

Andrew Tyrie, MP: When we are passing information to countries with records on weak records on human rights, are there bars in the system, are there checks in the system, that prevent any formal transfer and therefore we’d be likely to trace their use?
Nigel Wylde: I cannot answer that question. 

Andrew Tyrie, MP: Chris, you wanted to ask something?

Chris Mullin, MP: Yes. It is likely in this particular case, isn’t it, that the first request would come from the Pakistanis? That is to say that they picked up someone using someone else’s passport …. at Karachi airport, was it? …

Clive Stafford Smith: Yes.

Chris Mullin, MP: And so they are likely to, since this is a British passport … they would obviously have contacted us first, wouldn’t they?

Nigel Wylde: I would have thought so. 

Chris Mullin, MP: And as a matter of form, we would provide what we had on that individual, wouldn’t we? 

Nigel Wylde: I would have thought so too, because it would have been done in that case not on an intelligence basis but under a policing basis.

Chris Mullin, MP: Yes, thank you.

Nigel Wylde: And we do have, and have had for a considerable period of time, very close contacts with the Pakistani intelligence services as well. Going back to the days of Afghanistan – the Russian invasion of Afghanistan – and we worked exceedingly closely with them in the late ‘70s, ’79 onwards.

Andrew Tyrie, MP: Would that information be likely to include the sort of information which Mr. Mohammed alleges was subsequently disclosed?

Nigel Wylde: I would not be surprised.

Andrew Tyrie, MP: It could be all sorts of information? Personal information about his council tax …?

Nigel Wylde: Whether that information would have been known at that time I doubt because this individual just surfaced when he was arrested. So the name Binyam Mohammed was not known, I would believe, to anybody until he surfaced at the beginning of April 2002. So I don’t suppose that they had by then a lot of time to actually gather information. Seeing the sort of information he was questioned about, I do not believe it was passed to the Pakistanis at that time; they just didn’t have it. 

Andrew Tyrie, MP: There may be a question of legality of the passing this information, which I would like to come onto in a moment. I just would like to ask all three of you whether you think it is unreasonable for such information to be passed when a suspect has been picked up? What is unreasonable about passing information to enable somebody to be cross-examined more thoroughly if they are suspected of a serious offense – possibly planning a terrorist atrocity?

Clive Stafford Smith: Well the crucial issue is who you are passing it to. I mean when you come right down to it, and I think again that Nigel can speak to this a lot, but at the end of this process what we are talking about is either putting Binyam Mohammed on trial in some form of court system in America and using evidence that was tortured out of him, or another facet of this that is worrisome is some of the banning orders that have been put in place our own Home Office where we as the lawyers for these individuals are not even told why they are being banned from Britain. Now if the evidence is passed for some legitimate purpose to some reasonable people – you know quite honestly by and large passing it to the Americans would not cause any great stir with me under normal circumstances – but when it gets passed to Morocco, and when the Moroccans take razor blades to you while they ask you questions, that’s a whole separate issue. So, no matter what your motive, you don’t pass that information to people who are torturing people, because otherwise you are a party to torture and you are potentially liable to criminal action yourself I would think. 

So it seems to me that it is the way it’s used more than the [inaudible]

Chris Mullin, MP: And just remind us, while your client was in Pakistan, he was interviewed by British intelligence?

Clive Stafford Smith: One time. He was interviewed briefly by the Pakistanis – very little, actually – and then by the US. 

Chris Mullin, MP: Right, and who was it that said to him that you’re going to need a lot of sugar?

Clive Stafford Smith: That was the British. 

Chris Mullin, MP:And where were they when they said that?

Clive Stafford Smith: That was actually quite early on the in the process, and it was in Karachi when they offered him a cup of tea, and they said that ‘you’re going to put a lot more sugar in that where you’re going.’ And then they made it clear that he was going to an Arab country – or he was threatened with going to an Arab country – for torture.

Chris Mullin, MP: So that takes us a step further forward. There is nothing unreasonable about Pakistanis or the Americans asking for information on someone who shows up in Karachi with someone else’s passport, is there?

Clive Stafford Smith: I don’t think so, but then…

Chris Mullin, MP: But it becomes a problem when it would appear that representatives of the British Government, one way or another, are aware of the fate that awaits these prisoners. 

Clive Stafford Smith: And there are two facts, there, aren’t there? One is whether you should pass information on without getting a firm assurance that it’s not going to be used for torture. But the second and perhaps weightier consideration is if you’re telling someone who has lived in Britain that he’s going to be tortured, whether you don’t have some sort of obligation to stop that. 

I mean can you imagine sitting in that room for eighteen months being tortured and than another five months, by the way, in the dark prison in Kabul when supposedly the British intelligence services knew this was going on? Is there not some legal and moral obligation to do something?

Chris Mullin, MP: What’s Mr. Wylde say about that on that point?

Nigel Wylde: Particularly that? When we go for formal arrangements for passing information between two countries, three countries, four countries, within the terms of one of these agreements, you’ve got a caveat on it. And the caveat, for instance, if you’ve got Australia-Britain-Canada-America arrangement, you call it AUSCANUKUS Eyes Only so that only those recipient countries can actually handle that information. In which case, any passing of that information from one of those countries to a third country breaks the agreement. And by breaking the agreement, you put the whole agreement at risk. You have to have an element of trust in all this – that people will not pass on that information. You’ve got to accept that once you pass the information, you have no control over it. I have seen information released in America that’s classified 
in this country, even though it’s come from England, and it’s released under the Freedom of Information Act in the States.

Chris Mullin, MP: So in other words we’ve known for years that you can’t attach much weight to eyes only, haven’t we?

Nigel Wylde: Yes

Chris Mullin, MP: You presumably still have some contacts with the world in which you were once employed?

Nigel Wylde: Yes I do.

Chris Mullin, MP: What do they say in general terms about this rendition business and the extent to which we’re comp…

Nigel Wylde: I think there’s a great deal of unease about what is actually going on. There are a whole range of questions that have to be asked. This comes back to the fundamental problems within intelligence services as a whole. 

You have heard for many years how they are all geared to the Cold War. That’s only a part of it, because the services look at what they’re told to look at- primarily, or in one form or another. And they receive their instructions from across the road – the Cabinet Office.

The training aspects and the recruiting aspects are quite important to this. We have cut training considerably. We have cut the way we recruit and the selection processes considerably. It’s part and parcel of saving money at one end to eventually cause a problem at another. We do not have sufficient people of the right caliber to carry out the analysis of the information that’s coming in – the raw information that is coming in – and to be able to actually apply that information sensibly. A number of the cases that I have worked on that have either gone through the courts, or are in the process of going through the courts at the moment, it is absolutely clear from the information that I have seen – and I have seen the official reports – that the people who have written those reports are not up to the standard that they used to be twenty years ago when I was receiving reports from the various intelligence services around the world and the quality of those people around the world. I have considerable contact with Americans with whom I have worked over the years, and they report exactly the same. 

Now, be it from a comparatively low level, and taking it out of this forum so that we’re not getting into too sensitive an area: photographic interpretation skills since the end of the cold war have diminished considerably. And yet they are one of the most considerably demanded skills at the moment because of the need to look at the ground from drones rather than satellites and aircraft. So we have lost that skill - both here and in America - that we had ten or fifteen years ago. And that is common right across the …

Chris Mullin, MP: Yes, that’s about efficient and competence and …

Nigel Wylde: Absolutely. 

Chris Mullin, MP: And whether or not we can avoid making mistakes. But on the moral issue about being mixed up in what appears to be an enterprise entirely outside of international law, what do they feel about that.

Nigel Wylde: Again, it depends on who you talk to. Some people are not touched by the moral aspects. Again, on some of the work that I have been doing on the shoot to kill policy in Northern Ireland. Those people have no qualms at all about what is going on: passing information backwards and forwards, countries with what I could call a suspect record on human rights. But when you actually look at what is going on in Northern Ireland, they have no qualms about how information was passed across to members of Loyalist terrorist organizations so that they could carry out assassinations there. Now I know all the people who were involved in that process, and I know their colleagues. Those people have absolutely no qualms. I was talking to one last week who was absolutely happy that this treatment was taking place to a number of these individuals. So you’ve got this culture within the organization, as well, that on a moral basis some of the decisions are quite dodgy.

Andrew Tyrie, MP: You’re suggesting that there has been a decline in the standards: both moral standards and standards to ensure that the security services obey the law…

Nigel Wylde: Yes. I’m not saying…

Andrew Tyrie, MP: And it’s a decline partly in training…

Nigel Wylde: It’s partly in training. It’s partly in the need for results. One aspect, and again I can talk openly about it, is you have somebody who defects from one country to another. In days of old, a certain analyst would write two reports a year: one defector and another defector. He was told by his boss that he wasn’t very productive. So he wrote six reports per defector, which was very productive. It’s an analysis of result that is being looked at and not quality. So quantity versus quality is one of the …

Chris Mullin, MP: How is that relevant to this case?

Nigel Wylde: Exactly the same. Exactly the same. They are passing information to get results. Results are…

Clive Stafford Smith: Can I give you an example very relevant to this case, which is why this case is more troubling that any other I’ve dealt with. There is a distinction there between getting intelligence that is false that you only use to convict an individual or hold an individual - that is bad enough. You get some potentially innocent person being held there. But this case is a whole new level because here we have statements that were abused out of Binyam Mohammed which have come clearly into the public eye with being relied on by the US government when then Attorney General John Ashcroft did that press release in Moscow. 

There he said that Binyam Mohammed was the source of the dirty bomb plot where there is allegedly a dirty nuclear bomb that’s going to blow up in New York City. Now everybody has now accepted that this was implausible nonsense – that Binyam Mohammed was tortured into making the statement that he had dinner with Khalid Sheik Mohammed, Ramsey bin al-Shaid, Abu Zubayda, Sheikh Al Libi, and Jose Padilla himself in Pakistan on April 5, 2002. Now this was a fruit of this torture process. 

Just to show you how reliable it is, quite apart from looking at the objective truth of that plot: he didn’t speak Arabic at the time, and at the time Abu Zabedah and Sheikh al Libby were both in US custody so they couldn’t possibly have been having dinner that day. And yet, the US government trumpets this and publicly terrified the world that there was a nuclear bomb plot, which of course has always been the justification for torture – that if you’ve got a ticking time bomb in London or New York, and you’ve got the guy in custody, wouldn’t you break a few eggs to make an omelet?

So this is why this case is of such critical importance, because it doesn’t just potentially implicate a potentially innocent prisoner, but it also implicates some shocking policy judgments made by a government, which I think have now been basically refuted. 

John Penrose MP: Just going back to the points you were making earlier about your contacts. Is it the working assumption of all of your contacts in the security services that the UK is implicated in extraordinary rendition? Do they all work on that basis?

Nigel Wylde: Oh I think that’s just generally accepted. The Americans will operate exactly as they want to operate, and anything we pass to them will be used how they see fit.

Andrew Tyrie, MP: And you also said that there are informally a number of people in the intelligence services who think that it is quite right that we should be cooperating informally?

Nigel Wylde: Who are not averse … Correct.

Andrew Tyrie, MP: And would be prepared to do whatever is required to enable the Americans…

Nigel Wylde: Provided that we do not do it ourselves. 

Andrew Tyrie, MP: Provided that we’re not actually .. direct … so we can be complicit so long as we don’t initiate rendition, is that correct?

Nigel Wylde: That I think is the general summary of what I’ve gleaned from people I’ve been talking to.

Andrew Tyrie, MP: And procedural restraints that should be, or might historically have operated on, such activity or involved in such activity are set aside?
Nigel Wylde: They’re not concerned about at all.

Andrew Tyrie, MP: They’re not concerned about at all. 

Chris Mullin, MP: And actually Mr. Wylde, actually I think you were saying not that this is a new development, but it was the case in Northern Ireland in the ‘70s.

Nigel Wylde: I was going to say that I know of a case in the ‘70s which led to the death of somebody based on very flimsy information that turned out to be totally and utterly incorrect.

John Penrose MP: Speaking just to that point. On the assumption that therefore there is information going around that is derived from torture, which later proves to be seriously flawed … surely there’s an issue not in just of us passing information which may be misused by third parties – other countries – passed on to people that we may not be happy with. So presumably we may be, as a quid pro quo, receiving information from the Americans; some of which may be very very seriously flawed. Is there any way of assessing the provenance of that information to arrive at any sort of reasonable analysis of its quality?

Nigel Wylde: That’s a very good question, because it brings in to the public debate – and this is an area that perhaps the committee would like to start asking Minister’s Questions on – how is the information that is received by the intelligence services properly assessed? Particularly in the light of what happened in Forest Hill last week, this sort of thing applies.

There are a number of mechanisms for doing it. The one that I prefer looks at the quality of the source and grades him on a scale of A to F. An A source is a superb source – it could be technical or it could be a person – and an F source you haven’t got a clue of the person or the means where that information is coming from. So, if it’s coming from torture it’s a very very difficult area to put a proper assessment on, and you must grade it down on the bottom end - because that source could be saying anything to please. Then you have to grade the quality of the information itself on a scale of 1 to 6: looking at good quality information as a 1 and information that doesn’t make sense, or is indeterminate, you have no way of assessing it, as a 6. And again, the information derived from torture comes …

John Penrose MP: Is there any way, if we receive information from the Americans for example, does it come with information … source and quality information attached, or do we have to guess or infer.

Nigel Wylde: Both. Sometimes yes and sometimes no.

MP #3: And given – you mentioned the Forest Gate example very recently - in your judgment is the quality of the information that we are being passed leading to actions like Forest Gate? Is the quality of that information rising, falling, or is it roughly constant over the last 10, 20. 

Nigel Wylde: I think from what I have seen it is probably no differerent, the information is no different. What is different is the assessment. The quality of the analysis is the big difference. And that comes back to this question that I talked about earlier on about the quality of training, the quality of recruitment, and all of these factors. That they are not necessarily recruiting into our intelligence services the people with the ability to actually make those proper assessments.

Clive Stafford Smith: If I may follow up on that, I think one of the proposals we ought to explore is how you audit the reliability of this sort of material, because it has been a source of intense frustration to me. I have a security clearance in America. I get [inaudible], so it’s classified stuff that I can’t talk to you about. I can make generalized comments, such as some of it is self-evident nonsense – some of the stuff going both ways. But how do you audit it? 

I am always slightly shocked that you folk as MPs don’t have security clearance. Why shouldn’t you? American Congressmen do. And so you can actually see the information. I don’t know why you’re any less reliable than I am, I say with some slur on my character. One of the things I think that we ought to explore is how you audit intelligence by an external audit, and another thing we want to explore is how we can’t all get together. I’ve been so frustrated asking the British and the Americans if we can’t all sit in the same room - because I would love to share some of what I know from the American sources with the British, but I’m not allowed to. And the concept that then my clients are having some ex parte audit from the Home Office, which absolutely is predicated on the evidence extracted through torture, coercion, or abuse of some sort. That that’s happening without my being able to do anything about it is incredibly frustrating. And I don’t know what they’re even basing it on, but having seen the American sources for this, I have a pretty good idea that it’s not that hot. 

Andrew Tyrie, MP: Before I bring in Philip Luther, you’ve got one or two questions about the early stages of Binyam Mohammed’s involvement in this, and indeed in Afghanistan. 

Chris Mullin, MP: Yes, Mr. Stafford Smith – your client is Ethiopian?

Clive Stafford Smith: Yes.

Chris Mullin, MP: Is Binyam Mohammed his original name?

Clive Stafford Smith: Yes.

Chris Mullin, MP: And he came here in 1994 with his family, presumably … he was only 16 years old then?

Clive Stafford Smith: Well actually what happened is that they all went to America first. His siblings, two of his siblings, are American citizens now. The third sibling is applying for it. They were all refugees over there. Binyam and his dad, having spent a year roughly over there, came to Britain because they preferred it.

Chris Mullin, MP: Right, ok. And then in June 2001, he decided to go to Pakistan. Why did he go to Pakistan?

Clive Stafford Smith: Well there is a combination of reasons. He had had a drug problem. He hadn’t been a committed Muslim, and it’s not true to say that he converted to Muslim – to Islam – because he was brought up in that. But he re-found it, shall we say, and he had had a drug problem here in London. He left the country for several reasons. The first and foremost is that he wanted to get away from the haunts over in Kensingston where he had gotten all of his drugs from. He also wanted to go to Afghanistan, because he wanted to – like so many people of the time – to explore an Islamic country. Nowadays we look back on it, post everything that has happened, and say ‘Oh, that’s pretty dubious.’ But actually there’s a large number of people who wanted to see a country and see is it all true what they’re saying about the Taliban? And he wanted to do that.

Chris Mullin, MP: Well when you say, ‘Is it all true,’ they were already saying some pretty terrible things about the Taliban.

Clive Stafford Smith: Well, at the time, there was also ... the US government was committing a huge amount of aid to the Taliban at the time. Colin Powell had just provided a whole lot more - because of, for example, their attitude on heroin, which is now unfortunately a whole lot worse. So yeah, we have our attitude from this, just as we did perhaps on communism on one point, but …

Chris Mullin, MP: I don’t want to get us too much diverted by all that, but what I would like to know is what your client was doing in Afghanistan between June 2001 and April 2002. What’s he say he was doing?

Clive Stafford Smith: He was in Afghanistan for a very short time. He was in Pakistan for most of that time. He left shortly thereafter. He was in Afghanistan. He did spend time in one of those camps. He spent a very short time in the whole place. I think he was in Afghanistan, probably, for a maximum of 90 days.

Andrew Tyrie, MP: One of those camps, sorry, what do you mean?

Clive Stafford Smith: Well I say ‘those camps,’ because again so much has been said about that. But actually the vast majority of young Muslims went to camps, which were partly religious training things, and some people were training in different sorts of military aspects. And so there was a broad range of it, and he went to one of them. 

Chris Mullin, MP: And what was he doing during his 90 days there?

Clive Stafford Smith: Basically, that. He wasn’t there for very long.

Chris Mullin, MP: 90 days is quite a long time. Was he doing military training, or was he learning prayers, or …?

Clive Stafford Smith: No, I think he was doing a certain amount of all of that.

Chris Mullin, MP: With all of that, right. With a view to what?

Clive Stafford Smith: Well, there are various things that he was training in in his religion, as part of his efforts to understand it better. He had at one point [inaudible] about the idea of going to Chechnya. Of course now we look back on that and say ‘Oh my goodness, how awful.’ At the time, that was supported by the Bush Administration. 

Andrew Tyrie, MP: But he was training for what one might call a jihad?

Clive Stafford Smith: He did a certain amount of that, yes.

Andrew Tyrie, MP: And as for the 90 days, of course, it was also true, was it not, that he was in the tribal territories of Pakistan for some time as well?

Clive Stafford Smith: I don’t think so. As quickly as he could he got out of Afghanistan when all of the war came along, and ended up in Karachi. 

Chris Mullin, MP: What was he doing in Pakistan, then?

Clive Stafford Smith: Trying to get back to England. And he had a problem, he didn’t have papers. Again, another thing that is of course a red flag, that makes people think ‘Oh my goodness, this passport business.’ What you’ve got to recognize is that at the time …

Chris Mullin, MP: How come he didn’t have papers? He would have had a passport, wouldn’t he?

Clive Stafford Smith: Oh he had had a passport when he went there, but he had lost it. Now, again, people make a lot of that. But the truth is, if he had had a passport, he would have used it to come back here. But he didn’t. So this guy, this friend of him, gave him a passport. Because at the time, this is fairly well established, it was very hard to get to the British embassy because there were all sorts of people all around it. The Americans have now said that 85% of people in Guantánamo  Bay were handed over to them by the Pakistanis or the Afghanis; the majority by the Pakistanis, actually. And because of this $5000 per head bounty that was on people, everybody who was approaching places like the British embassy were being taken off and arrested –if that’s the right word - and ultimately passed on over to the Americans. 

The tragedy of this whole process is that I’m not saying that there aren’t people who were involved in some stuff that they shouldn’t have been involved in. Clearly, that’s the stuff we resolve through a fair trial. But the tragedy of the process is the inevitable circle of abuse. Because when Binyam was passed over to the US, he wasn’t just passed over saying ‘Here’s a guy you guys might be interested in.’ He must have been passed over with a certain story that went with him. We’ve been able to ascertain those in a few cases - I haven’t yet in Binyam’s – where someone was passed over saying ‘this guy was in Tora Bora.’ Then he’s interrogated harshly until he admits he was in Tora Bora, even if that’s not true - as in the case of the 14-year-old kid I represent from there. 

So there’s all of these processes. I can’t, I wouldn’t, stand here … sit here and say that I know all the facts. The process we’re asking for, of course, is just a fair process with charges and an opportunity to defend oneself. 

Andrew Tyrie, MP: Let’s be careful on one point. You said that there were all sorts of people around the embassy, and it was difficult to get into the embassy. I happen to know the Pakistani embassy – the British embassy – in Islamabad, and also the consular office. Could you just explain in a little more detail what you mean by that, and why it wasn’t possible to walk through the front door and say ‘I’m a British resident, and I’ve lost my travel documents.’ 

Clive Stafford Smith: No there’s a whole number of people who did that, and this was …. There was a lot of stuff going on at the time, a lot of rumours swirling around: If people went to the British Embassy, they were going to be arrested on their way there, or whatever, on their way in there. And it was something that the vast majority of people that I now represent in Guantánamo  didn’t do. Now, what Binyam did was he was offered a passport by his fried Fouad. Not, in retrospect, a good thing. 

Andrew Tyrie, MP: Do we know that there were a number of people that were arrested upon arrival at the embassy?

Clive Stafford Smith: In terms of the exact, you know, where they were taken into custody, no, I can’t tell you. That was just whatever they had been told. What we do know is that there were large numbers of people that were handed over to the Pakistanis. I’ll give you an example. There’s a kid I represent, Muhammed al Gurani, who was 14 at the time. He was indeed handed over to the Americans with a story that he was a member of the British al Qaeda cell in 1998. Because the Americans only recently just established date of birth. 

John Penrose MP: When was he 14?

Clive Stafford Smith: He was 14 at the time he was seized. 

John Penrose MP: In two thousand and …

Clive Stafford Smith: Two thousand and one. He was 11 at the time that he was allegedly in an al Qaeda cell. He had never been outside of Saudi Arabia. He didn’t speak any English. It was ludicrous. And yet, this was going on over and over and over again.  And, you know, can I say that in each case? No, I just want the charges and a fair trial. 

Andrew Tyrie, MP: Can I just make one more general point? We’ve established fairly clearly that he was handed by US authorities to the Moroccans from Pakistan. The Pakistanis had him only for a brief time in the middle of this. He was effectively in the control of the Americans from that time on. I think that’s correct. You would have seen Condoleeza Rice’s statement about rendition. Is it the Americans’ contention in this case that they obtained assurances from the Moroccans? Has somebody asked whether they obtained assurances from the Moroccans about Binyam Mohammed’s treatment one he was transferred? 

Clive Stafford Smith: The Americans refused to respond to any question directed at a specific case. But what you have to ask yourself, of course, is the basic logic of this. Why did they send him to Morocco? He’s not Moroccan. The Moroccans had no interest in him. What was this all about? So there is no logical answer, except for what Binyam says. He was rendered there in a plane that we’ve got the call number on, that’s owned by the CIA.

Andrew Tyrie, MP: But the crucial point that the assurances ... the point that we have been confronted with when we have asked questions of the Americans on this - that assurances are sought, are obtained, before people have been transferred – has not been specifically asked. It has not been shown that those assurances were given in this case?

Clive Stafford Smith: Certainly not. They haven’t answered any question that has been asked of them. 

Chris Mullin, MP: Let me just check one other thing. We’re saying that he met with some British intelligence people in Pakistan briefly. Is there any other point in his incarceration when he has physically been confronted by British operatives of one sort or another?

Clive Stafford Smith: I’m not sure. I don’t think the British have been to see him in Guantánamo . I’m not sure about that. 

Chris Mullin, MP: So not in Morocco?

Clive Stafford Smith: Not in Morocco.

Chris Mullin, MP: And not in Afghanistan?

Clive Stafford Smith: No.

Chris Mullin, MP: And not in Guantánamo ?

Clive Stafford Smith: No.

Chris Mullin, MP: Thank you.

Andrew Tyrie, MP: How long was he in Morocco for?

Clive Stafford Smith: He was in Morocco from July 22nd 2002 to January 21st 2004. He was in Afhganistan until September 21st 2004. And Guantánamo  since then. 

Andrew Tyrie, MP: Can I turn to you, Mr. Luther? Just ask you about what it’s likely the Americans would have known about human rights in Morocco prior to his transfer? And, what on the basis of your knowledge of human rights in Morocco might lend credibility to the story we’ve been told by Mr. Stafford Smith?

Philip Luther: Sure, thank you. First of all, with regard to what the US might have known, a fairly easy record, obviously, of checking that is the US State department report. Prior to Binyam Mohammed’s transfer, and consistently through the last decade, shall we say, and before that, the human rights record of Morocco – as recorded both in the US State department reports and in the reports of NGOs such as Amnesty International at the international level, and local NGOs – paints a picture where there is, if not in recent years systematic torture, one where there has been widespread use of torture.

Now, the situation had been improving, it is fair to say, through the course of the 1990s. That has been documented in the sense that less cases were reported. But that wasn’t a systemic change, that was rather one where there were less cases of political prisoners, less cases where there were political arrests, and therefore, the perceived need for torture. What began to change, at least from Amnesty’s point of view, it’s fair to say in 2002, and from relatively near to the beginning of 2002, was the increased use of the intelligence agency, known by its French acronym, the DST – the Directorate for the Surveillance of the Territory – which it appears was engaged in arrest, detention, and questioning. Now I hasten to add on that point that they do not have under Moroccan law policing power in the sense of having the power of arrest, detention, and questioning. And that was something that the Moroccan government was at pains to emphasize when allegations later came out. But there what was happening was that they were increasingly involved in that. Certainly the allegation was that they were using there headquarters in a place near Temara – very near the capital of Rabat – to detain, to take people in secret, outside the framework of Moroccan law. And allegations particularly start coming out around the beginning of 2002. 

There was an important case involving 3 Saudi nationals and 7 Moroccan nationals. It was an alleged plot to attack a NATO warship in the Straits of Gibraltar. This was a high-profile case. Allegations came out in that case that the headquarters of the intelligence agency had been used for detaining these people in secret ... in fact over the course of one month – from the 12th of May to the 13th of June in 2002. So that’s prior to Binyam Mohammed’s transfer. 

These allegations that the intelligence agency had been involved in both the arrest and detention were already coming out in the Moroccan media at that time. It should be said of the Moroccan media that there is some important independent media organs, particularly the newspapers, that come out ... that were able to report the allegations of family members and lawyers at that time.

Then, over the course of 2002, it’s fair to say that increasing information came out, because there were a number of other arrests. There were allegations that again people were being held in Temara. Over the course of 2002, the number of these cases increased such that that in our investigations – certain published information that we’ve made available – we’ve had people that were arrested for instance in June/ July 2002 were held for a number of months in secret detention in the base at Temara. The longest period of detention among those who were arrested in Morocco was for some 6 months - roughly basically the second half of 2002. This practice appears to have increased substantially after the 16th of May 2003 bombings in Casablanca, where several thousand people were rounded up, arrested. And not all of them were dealt with by the intelligence agency, but certainly those perceived to have been important players by Moroccan authorities appear to have been. 

And over the course then of 2002, local human rights organizations increasingly took up the cases of people who were believed to have been in Temara. It wasn’t known with any certainty obviously at the time, until increasing information was published in the form of reports by local human rights organizations. That increased in 2003, and Amnesty international and other human rights organizations published, for instance, briefings to the Committee Against Torture in 2003. Morocco came under the examination of that committee at the end of 2003.

So what I’m just trying to paint there is a picture of increasing allegations that have been published at the time. In terms of how the case of Binyam Mohammed compares to that of what was going on at the time – those who were being arrested in Morocco: Clive has mentioned that in a sense it is an extraordinary case. Certainly, the length of time is longer than that of those that were arrested in Morocco. July 2002-January 2004 is longer than the period of secret detention of anybody that we are aware of that was arrested in Morocco. However, as I said, there were people who were being held for several months, it appears, in Temara, up to as far as we know 6 months. 

The question of what sort of place of detention was being used: here I have looked at the description Binyam Mohammed gives of the cell he was in. I mean, obviously with all of the caveats of those who we have been able to speak to, and it has been a relatively small number of the total number of allegations – many of those, in fact the vast majority of those who pass through Temara, are in jail and inaccessible to organizations such as Amnesty – they generally have talked about obviously having been blindfolded and therefore having very little knowledge of the area, if you like, from the gate of the base to the cell. But, and obviously it should be stated that descriptions vary and people may have been held in different sizes of cell, but to give one example: one person that we speaks of a cell of 7 feet by 13 feet. Binyam Mohammed’s second, when he speaks of his second detention center ... the second detention center he was in, or at least the second cell he was in, they all seem to be a similar size. Again, one can only draw a certain amount from that, I don’t want to overstate that case. 

The description of the walls and the description of the fact that there were two blankets in the room - certain things point to the fact that there’s a possibility that it was the same place. The distance from the airport – Temara is some 15 kilometers south of Rabat – the airports that we’re talking about in Rabat-Sale military airport, is a few kilometers north of Rabat. Again, one has to allow for all sorts of possibilities of how Binyam, for instance, was taken from the airport to the detention center, but roughly speaking these distances and times correspond. 

In terms of the torture methods used, again we don’t have anything that goes to the, if you like, extreme severity of a razor blade being used on somebody’s penis. That is not an allegation that we have heard from others. However, many of the other descriptions do correspond with what was reported taking place in the Temara base at that time: such as prolonged handcuffing; beating with sticks of different kinds; sexual abuse in the sense of objects such as bottles being forced up the anus of detainees; threats of rape - threats of rape of female relatives is something else that detainees have talked about; the use of tape recordings - others have talked to us about tape recordings being used to play back the screams of people in adjoining rooms - allegedly they were told that these were female relatives, for instance. And also, the threats of drug use against them - i.e. the forced injection of drugs. And also the threat of or the use of electric shock treatment. So that, I mean I just wanted to be able to give a broad sense of the sorts of allegations that were coming out during that time.

Just to make a final point on the time. As I said, the allegations were beginning to come out in the first or second quarter of 2002, about the use of the base of Temara. The case of these three Saudi nationals and seven Moroccan nationals was in May 2002, prior to the transfer of Binyam Mohammed. After his transfer out of Morocco in January 2004, there are other reports, other allegations, that people were being held there up to and including April 2004.

Andrew Tyrie, MP: Apart from this case are there other ... have other allegations been made of other cases where people have been rendered to Morocco by the Americans? In other words, is Morocco a major source of ... used by the Americans for rendition?

Philip Luther: There have been other reports and allegations about the transfer to Morocco by the US, also by other security forces such as the Syrians and other governments within the region. However, there has been no, to my knowledge, testimony with the weight of Binyam Mohammed’s, if you like - where there are names and dates that people have been able to trace in great detail.

Clive Stafford Smith: Yeah, there is. There is an allegation that is as yet unconfirmed that actually when the big-name prisoners who were being held, who had been rendered – the Khalid Sheik Mohammeds of the world – were moved from allegedly being in Poland and Romania, that they were moved Morocco. That’s where I am led to believe they are now. Now there’s no proof of that. There’s no external proof but that’s what we’ve been told. 

Andrew Tyrie, MP: Morocco’s involvement in rendition appears to be considerable. 

Clive Stafford Smith: The words of Binyam Mohammed that did ring fairly true were he asked them at one point: ‘Why are you doing this? Why would you do this for the US?’ And their response was that ‘The President has said that you’re either with us or against us, and we’re with him’. You know, that is a quote, unfortunately, from President Bush. That was just what Binyam said to me. 

Andrew Tyrie, MP: Let me come back to Mr. Wylde for a moment. After information was obtained from Binyam Mohammed and others who may have been through this process, is it likely on this same informal network that this information would have been passed back to the British security services? 

Nigel Wylde: I would have thought so.

Andrew Tyrie, MP: And that would have been orally, or in writing?

Nigel Wylde: If it has been done informally, it would probably be done orally, and notes would have been taken by the person who has listened to what has been said. If it has been done formally, then various intelligence reports would have been sent – IREPs as the Americans call them.

Andrew Tyrie, MP: And what would you have expected to have come back to Britain from this case?

Nigel Wylde: On this particular case, probably requests for information because the origin of where he had lived was London. So they would be looking more for information, rather than feeding back information about what he had been doing. If there was a specific threat to England, then information on that would be passed. But in this particular case, I wouldn’t expect anything to be passed back other than requests for information.

Andrew Tyrie, MP: What I am trying to work towards is what, if anything, is likely to be lying around in a file in London somewhere?

Nigel Wylde: Requests for information.

Andrew Tyrie, MP: By the British?

Nigel Wylde: By the Americans or by the Moroccans, of the British authorities.

Clive Stafford Smith: I would be very surprised if there wasn’t something more. I mean one of the things that Mr. Straw told us about was the misinformation that supposedly has been made about his case. Now one thing that I would love for somebody to ask a PMQ on is what exactly is this information? Because I don’t know what it is. But presumably there is something that proves the misinformation if there is. 

John Penrose MP: Is there any testimony from any Moroccan citizen who can substantiate the rendition activities?

Clive Stafford Smith: There is. We’re currently in the midst of rounding up a large number, unfortunately, of people who were in Tamara. There are people who I would rather not name who were in Tamara at the same time Binyam Mohammed was, who are by and large dual British-Moroccan nationals who were undergoing some of the same stuff - I mean the coke-bottle incident is certainly one that I have heard before – and who are here in London now. And of course the question becomes is there any way to vindicate their rights? There are concerns, quite frankly, also with the support they got from the consular officials when they were in prison. 

Andrew Tyrie, MP: There are a number of things that we are going to want to pursue after this hearing. I intend to bring it to a close in a moment. Before I do, I know that Chris has one or two more points that he wants to raise. 

Chris Mullin, MP: Well, just of Mr. Stafford Smith if I may. You recall previous hearings on Mr. al-Rawi and Mr. al-Banna. I just wonder whether you could update us. Has there been any progress on either of those two cases?

Clive Stafford Smith: Well as you are aware, and I think in part because of the hearings held here, Mr. al-Rawi has been ... there has been a request by the British government for his return to Britain. I saw Mr. al-Rawi just 10 days ago. I got it unclassified yesterday, so I can tell you that he says he expects to be back in this country by September. I sincerely hope that’s true. The same is not true of Jamil al-Banna and Omar Deghayes. Unfortunately we are no closer to getting them back to this country. With a very troubling issue with Omar Deghayes – I learned in America last week that there are indicates that the Libyans are going to be returned to Libya very soon from Guantánamo Bay. And that of course is a huge concern, given the geopolitical issues here as to whether America is willing to recognize refugees from Libya now that Qadhafi is supposedly back in the fold. So that’s a matter of tremendous concern.

Chris Mullin, MP: But why the delay until September in Mr. al-Rawi’s case?

Clive Stafford Smith: I have no earthly idea, and ... you know this is just what he said. I’ve ... I wouldn’t put any great reliance on that.

Chris Mullin, MP: Thank you.

Andrew Tyrie, MP: Is there anybody else who wants to add anything? Thank you very much all three of you for coming, it has been extremely valuable. We have picked up a lot of interesting information and there are a number of things we are going to want to follow up on afterwards. I think that it’s absolutely essential that we try to have as much of a public airing of these cases as possible, and this is a particularly shocking one. We’ve also had some very helpful and illuminating information not only about what’s actually going on in Morocco - Morocco’s participation in the rendition process - but also particularly about our own security services and the possibility that their standards may be slipping with respect to rendition. Thank you very much. 
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