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Police to investigate Security Service involvement in the case of Binyam Mohamed.  Andrew Tyrie MP responds to the Attorney General’s statement today, confirming that she has referred the allegations of possible criminal wrongdoing in relation to Binyam Mohamed, to the police.
 

Andrew Tyrie MP said: “I welcome the Attorney General’s decision to refer these allegations to the police.  This is long overdue.  It was likely, once the High Court ruled that the UK had ‘facilitated’ the incommunicado interrogation of Binyam Mohamed and that its involvement ‘was far beyond that of a bystander or witness to the alleged wrongdoing’, in August last year.”
“This police investigation will look only into the case of Binyam Mohamed, not the many other allegations and the wider issue of British involvement in rendition.  Nor does the Prime Minister’s recent call for the Intelligence and Security Committee to reopen its examination into rendition go far enough in addressing these wider concerns.  The ISC does not have the mandate to examine all the issues surrounding extraordinary rendition.”

“The Binyam Mohamed case has brought to public attention just one of a series of specific and serious allegations on rendition that need to be investigated.  We need a judge-led inquiry, as Lord Carlile, the government’s own independent reviewer of terrorism legislation, has concluded.  Only a judge-led inquiry can enable us to draw a line under all of this, and give the public confidence that we will finally get to the truth on rendition.”

 

“The experience of the last few years makes a full inquiry essential: since I began investigating rendition I have made a number of specific allegations, on Diego Garcia, Binyam Mohamed, and detainee handovers by UK Forces.  On each of these, the Government provided assurances that there was nothing to worry about.  And on each of these, Ministers have been forced to come to the House to correct those inaccurate assurances.”

 

Ends.

 

 

Notes to Editors: 
 
Andrew Tyrie is Conservative MP for Chichester and Chairman and founder of the All Party Parliamentary Group on Extraordinary Rendition.  Mr Tyrie can be contacted on 0207 219 6371.  His office email is bennetter@parliament.uk.  The website of the All Party Group is www.extraordinaryrendition.org.
21 August 2008 High Court Judgment

On 21 August 2008 the High Court ruled that the UK was under a duty to disclose information it held about Binyam Mohamed’s treatment following his detention by Pakistani authorities in April 2002.  Many aspects of this judgment appeared to contradict the ISC’s findings on similar issues.

The ISC addressed the circumstances surrounding Binyam Mohamed’s rendition from Pakistan to Guantanamo Bay, via Morocco and Afghanistan.  It cited the UK Agencies’ “lack of knowledge, at the time, of any possible consequences of U.S. custody of detainees.”[2]  It also stated: “At the time [of Binyam Mohamed’s alleged rendition from Pakistan to Morocco], the Agencies believed that al-Habashi would be transferred from Pakistan to Bagram Air Base and had no knowledge that he was the subject of further transfers.  In this case, the Security Service *** had no knowledge of where he was being detained.”[3]
The evidence submitted to the ISC included evidence from the Security Service.  In paragraph 31 the Director General of the Security Service is quoted as saying: “[My staff] are concerned…about transmission of information or questions which might lead to abuse.”[4]  In oral evidence the Security Service stated: “We were not complicit in any cases where it was advocated and implied that someone would be subject to mistreatment.”[5]  The ISC concluded that: “The Committee has therefore found no evidence that the UK Agencies were complicit in any “Extraordinary Rendition” operations.[6]”  
The ISC also stated that a transfer to a secret facility constitutes an ‘extraordinary rendition’, and cruel and inhuman treatment, “because there is no access to legal or other representation”[7].  

The conclusions of the High Court appear to contradict the ISC’s findings.  The High Court found that Binyam Mohamed was transferred to a detention facility in which he was held incommunicado and without access to a lawyer, or review by a court or tribunal; that the UK Security Services were aware of this situation; that they continued to facilitate interviews by or on behalf of the United States despite being aware of this situation; and that this involvement “was far beyond that of a bystander or witness to the alleged wrongdoing.”[8]:  

“(ix) By 30 September 2002, it was clear to the SyS that BM was being held (either by the authorities of the United States or under the direct control of the United States) at a facility that was not a United States military facility, such as Bagram.  It is clear to us that they must have appreciated that he was not in a regular United States facility, that the facility in which he was being detained and questioned was that of a foreign government (other than Afghanistan) and that United States authorities had direct access to information being obtained from him.

(x) The SyS were supplying information as well as questions which they knew were to be used in interviews of BM from the time of his arrest whilst he was held incommunicado and without access to a lawyer or review by a court or tribunal.  They continued to supply information and questions after they knew of the circumstances of BM’s detention and treatment as contained in the reports of the series of interviews in May 2002 and after September 2002 when they must have appreciated the circumstances related to his continued detention which we have described in subparagraph (ix).” [9]
“(i) The conduct of SyS facilitated interviews by or on behalf of the United States when BM was being detained by the United States incommunicado and without access to a lawyer…

(iv) The SyS continued to facilitate interviews by the United States authorities after September 2002 when they knew BM was still incommunicado and when they must also have appreciated that he was not in a United States facility and that the facility in which he was being detained and questioned was that of a foreign government (other than Afghanistan) and that the United States authorities had direct access to information being obtained from him.

(v) If the question of facilitation is considered as one where an important factor is the relationship between the person from whom the information is sought and the alleged wrongdoer (as some of the authorities to which we have referred in paragraph 70a suggest), then by seeking to interview BM in the circumstances described and supplying information and questions for his interviews, the relationship between the United Kingdom Government and the United States authorities in connection with BM was far beyond that of a bystander or witness to the alleged wrongdoing.”[10]
4 February 2009 High Court Judgment

On 4 February 2009 the High Court published a further judgment, on the issue of whether it should publish a short summary of Binyam Mohamed’s treatment.  It ruled that it could not publish this summary, because of US ‘threats’ to reconsider its intelligence sharing relationship with the UK.  This judgment referred to the ISC’s Report into Rendition.

87. The ISC considered the case of BM in its Report of July 2007 at paragraphs 98 to 106 after the allegations of torture and cruel, inhuman and degrading treatment made by BM had been made known to the ISC. The Report records at paragraph 105 that the Director General of the SyS expressed regret that assurances as to BM’s treatment had not been sought from the United States; the Report expressed the view that this was understandable given the lack of knowledge at the time of any possible consequences of United States custody of detainees. 

88. It is now clear that the 42 documents disclosed as a result of these proceedings were not made available to the ISC. The evidence was that earlier searches made had not discovered them. The ISC Report could not have been made in such terms if the 42 documents had been made available to it. However, as a result of these proceedings, the 42 documents have since been supplied to the ISC along with our closed judgment and the transcript of Witness B’s open and closed evidence…

90. We also have little doubt that the ISC, in the light of the information from these proceedings, will conduct a further investigation into the illegal incommunicado detention of BM, his treatment in April and May 2002 and the role of the SyS in relation to it. When it does so, it will be able to ask searching and difficult questions of witnesses from the SyS and SIS on the very important issues identified. It will also be in a position to know from the 42 documents the kind of documentation that may be held in relation to other detainees and which it should therefore request. There can be no doubt that it is in a position to conduct a most thorough and wide ranging enquiry. As an important all party Parliamentary Committee possessed of the information available to us and in the position to seek much more, the ISC will be in a position, if the results of their investigation so require, to hold those in charge of the SIS and SyS and her Majesty’s Government to account in Parliament in relation to all the matters, including those set out in the redacted paragraphs. All of this can be done without exposing the United Kingdom to the real risks identified by the Foreign Secretary. This is a very significant means of democratic accountability. 

91. However, s.10 of the Act permits the Prime Minister to delete from the annual report any matter which may be prejudicial to the continued discharge of the functions of the SyS and the SIS; this practice has been followed in relation to the specific reports to which we have referred. Thus, although the ISC will, as a result of what has emerged from these proceedings, be able to hold Her Majesty’s Government and others to account for the actions of the SyS or SIS (if it finds on investigation there is reason to do so), it therefore will not be in a position to put the matters covered in the redacted paragraphs into the public domain, given the view that the Foreign Secretary has set out in his certificates to the Court, unless the United States Government changes its position. Thus information necessary for the purposes of debate on the important issues of torture and cruel, inhuman or degrading treatment or compliance by other states with provisions of international law cannot be brought into the public domain through the ISC. 

The Government have made a number of statements on rendition that have subsequently had to be corrected:
	Diego Garcia


	

	“…the U.S. has given firm assurances that at no time have there been any detainees on Diego Garcia. Neither have they transited through the territorial seas or airspace surrounding Diego Garcia. These assurances were last given during talks between U.S. and UK officials in October 2006.”

Prime Minister, evidence to the ISC, March 2007

“As recently as September we have had robust assurances from the US that at no time have there been any detainees either on Diego Garcia or transiting through the UK’s territorial seas or airspace surrounding Diego Garcia.  I have confidence in these assurances.”

Kim Howells, then Foreign Office Minister, November 2007, Letter to Andrew Tyrie

	“Contrary to earlier explicit assurances that Diego Garcia had not been used for rendition flights, recent US investigations have now revealed two occasions, both in 2002, when that had in fact occurred… In both cases, a US plane with a single detainee on board refuelled at the US facility in Diego Garcia.”

David Miliband, Foreign Secretary, February 2008



	UK Forces


	

	“We are unaware of any individuals originally detained by UK authorities and subsequently rendited by the USA”

Kim Howells, December 2005 Parliamentary Answer to Andrew Tyrie MP

“Whenever we have passed an individual from UK jurisdiction into the jurisdiction of the Iraqi, Afghan or US authorities, we have had in place an understanding that they would not transfer that individual to a third country without first seeking our consent or at least informing us of their intention”

Des Browne, then Defence Secretary, 31 January 2008, Letter to Andrew Tyrie

“To end all speculation would require us to prove a negative. We can say, however, that we have no evidence of unlawful rendition and we have looked.”

Ministry of Defence, July 2008, Review into Detention Practices, extracts of which were released to Andrew Tyrie under the Freedom of Information Act


	“During the final stages of the review of records of detentions, we found information about one case relating to a security operation conducted in February 2004… During the operation, two individuals were captured by UK forces in and around Baghdad. They were transferred to US detention, in accordance with normal practice, and subsequently moved to a US detention facility in Afghanistan… Following consultations with US authorities, we confirmed that they transferred the two individuals from Iraq to Afghanistan in 2004 and they remain in custody there today. I regret that it is now clear that inaccurate information on this particular issue has been given to the House by my Department. In retrospect, it is clear to me that the transfer to Afghanistan of these two individuals should have been questioned at the time.”

John Hutton, Defence Secretary, February 2009



	Intelligence Services


	

	“We were not complicit in any cases where it was advocated and implied that someone would be subject to mistreatment”

Security Service, as reported July 2007, giving oral evidence to Intelligence Committee
“The Committee has therefore found no evidence that the UK Agencies were complicit in any “Extraordinary Rendition” operations.[1]”
ISC Report into Rendition, Conclusion D, published July 2007


	“The conduct of SyS facilitated interviews by or on behalf of the United States when BM was being detained by the United States incommunicado and without access to a lawyer…

the relationship between the United Kingdom Government and the United States authorities in connection with BM was far beyond that of a bystander or witness to the alleged wrongdoing.”

High Court Judgment in the case of Binyam Mohamed, August 2008



	General


	

	“Unless we all start to believe in conspiracy theories and that the officials are lying, that I am lying, that behind this there is some kind of secret state which is in league with some dark forces in the United States, and also let me say, we believe that Secretary Rice is lying, there simply is no truth in the claims that the United Kingdom has been involved in rendition”

Jack Straw, then Foreign Secretary, 13 December 2005, evidence to Foreign Affairs Committee

	



































