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Lord Justice Thomas:

I INTRODUCTION

1.

This is the judgment of the Court. It was handed down by us on 21 August 2008.
In the course of further hearings in 2009, further documents were disclosed by
the defendant which have caused us to make the revisions to the judgment set out
at paragraphs 17, 29, 30, 31, 32, 35A, 87 and 88. They are shown in bold.

The issue

2.

The issue in this case is whether the defendant, the Secretary of State for Foreign and
Commonwealth Affairs (the Foreign Secretary), must make available certain
information and documents in confidence to lawyers acting for Binyan Mohamed
(BM), who is not a British national, though he was resident in the United Kingdom.
He was arrested in Pakistan on 10 April 2002 and has been held by the United States
at Guantanamo Bay since September 2004. On 28 May 2008 he was charged with
offences which may carry the death penalty. He faces an imminent decision on the
reference of those charges for trial before a Military Commission established under
the United States Military Commissions Act of 2006. He contends that the only
evidence against him is confessions made by him at the United States base at Bagram
in Afghanistan between May and September 2004 and further confessions prior to
November 2004 which were made shortly after his transfer to Guantanamo Bay in
September 2004. He claims that these were made after a two year period of
incommunicado detention after his arrest in Pakistan, during which he was subject to
cruel, inhuman or degrading treatment and torture at the hands of Pakistani and
Moroccan authorities with the connivance of the United States Government and to
similar treatment by the United States Government.

It is accepted by the Foreign Secretary, as is set out at paragraph 47.ii) below, that it is
possible that documents which the United Kingdom Government has recently found
could be considered exculpatory or might otherwise be relevant in the context of
proceedings before the Military Commissions. BM’s lawyers contend that the
importance of the documents or the information contained in them is that they may
provide essential support to BM’s account of what happened to him. The information
or the documents should therefore be disclosed to them in confidence, as the United
States Government has refused to provide any information whatsoever in relation to
his detention between April 2002 and May 2004, not even his location during that
period. The Foreign Secretary contends that he is under no duty to disclose the
documents or the information contained in them and to do so would in any event
cause significant damage to national security of the United Kingdom. He contends
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that there is no disadvantage to BM, as the documents will be made available during
the proceedings under the United States Military Commissions Act of 2006. That
forum will therefore provide the proper remedy for BM consistent with the interests
of the United Kingdom’s national security. The efficacy of that process is challenged
on behalf of BM.

4. The hearing before the court took place in open and closed sessions. In the closed
sessions the interests of BM were represented by Special Advocates. Wherever
possible without endangering interests of national security we heard argument in open
session. The nature of the material placed before us has required us to produce open
and closed judgments. Once again, wherever possible without endangering interests of
national security we have set out in the Open Judgment our reasoning and conclusions
and the evidence on which they are based. We have redacted for the time being, at the
request of the Foreign Secretary, from this open judgment certain passages
summarising part of our findings in the closed judgment. We did so despite
submissions from the Special Advocate to the contrary, pending consideration at the
further hearing to which we refer at paragraph 149. At that hearing we will decide
whether to add a further summary of part of what is contained in the closed judgment
and make it available as part of the open judgment. That hearing has been presently
fixed for Wednesday 27 August 2008

Il THE FACTS, THE ALLEGATIONS OF BM AND THE COURSE OF THE
PROCEEDINGS

(1) The facts and the allegations made by BM

5. It is necessary first to provide an outline of the facts that emerged from the open part
of the hearing. In doing so, we will also provide a summary of the material allegations
made by BM as to what he contends happened to him during the two year period he
was held by or on behalf of the United States Government in the period from 10 April
2002 to May 2004.

6. As we shall explain in more detail at paragraph 51, witness statements by Witness A
and Witness B were provided on behalf of the United Kingdom Security Service (the
SyS) for the hearing; annexed to those statements were redacted versions of
contemporaneous documents. We made an order prohibiting the reporting of the
contents of those documents during the course of the hearing for the reasons set out in
paragraph 53, but in order to explain as much of the matter as is possible in the open
judgment, we shall refer to the documents in their redacted form.

(@) BM’s period in the United Kingdom

7. BM is an Ethiopian national and not a British national. He was born in Ethiopia on 24
July 1978. He came to the United Kingdom on 9 March 1994 after a short period in
the United States and sought asylum on the basis of his family’s opposition to the then
government of Ethiopia. Although the application was rejected, in May 2000 he was
given exceptional leave to remain in the United Kingdom for 4 years. During that
period he lived in London. He worked and studied. His studies included vocational
studies for electrical and electronics engineering. Other members of his family sought
asylum in the United States; this was granted and some are now United States citizens
and reside in the United States. He was converted to Islam. In 2001 he left the United
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Kingdom to travel to Pakistan. He went on to Afghanistan in June 2001. His account
is that he wanted to try and “kick” a drug habit by moving away from the places he
frequented in London and to see the Taliban with his own eyes to see if it was a good
Islamic country or not. He then returned to Pakistan.

8. It is alleged in the charges brought against him in May 2008 (see paragraph 47.i)
below) that whilst in Afghanistan he trained in Al-Qaida camps and was brought to
the front line to participate in combat operations between the Taliban and the
Northern Alliance. That he was thereafter chosen by Al-Qaida, because of his refugee
status in the United Kingdom, to train for and participate in terrorist actions; he was
then trained in the building of remote controlled devices to be used to attack United
States forces in Afghanistan. That when he went to Pakistan he worked with others
on the construction of an improvised radioactive bomb to be detonated in the United
States and other matters to which we refer at paragraph 47.1).

(b) The UK Security Services and their position after 11 September 2001

9. Before setting out the circumstances in which BM was arrested, it is necessary to refer
to the conditions prevailing at the time in the light of the events of 11 September
2001.

i) The United Kingdom Armed Forces are trained in the laws of armed conflict set
out in the Geneva Conventions. The Joint Services Intelligence Organisations’
training documentation states that the following techniques are expressly and
explicitly forbidden: (a) physical punishment of any sort; (b) the use of stress
positions; (c) intentional sleep deprivation; (d) withdrawal of food, water or
medical treatment and three other specified techniques.

i) The United Kingdom Government has a very strong record in advocating the
case against torture and urging other States not to use torture. There is, as the
Intelligence and Security Committee (the ISC) established by the Intelligence
Services Act 1994, concluded in its report of 1 March 2005 on the handling of
detainees in Afghanistan, Guantanamo Bay and Iraq (Cm 6469), a debate as to
whether intelligence which may have been obtained by torture or cruel,
inhumane or degrading treatment should be rejected as a matter of principle or
whether the Government should use such intelligence to protect the safety of its
citizens. It is most certainly not urging States to use torture and pass that
information to the United Kingdom (see paragraph 32 of the Report). Although
the ISC did not attempt to answer those difficult questions on which it is clear
opinions were divided, the ISC drew attention to the evidence of the then
Foreign Secretary given on 11 November 2004 that there were circumstances in
which intelligence was obtained from a liaison State where the Government
knew that their practices were well below the line; however the Government
never got intelligence which stated “Here is the intelligence and, by the way, we
conducted this under torture”. What was important was to consider whether the
intelligence is credible. In A v The Secretary of State for the Home Department
(No. 2) [2005] UKHL 71, [2006] 2 AC 221 Lord Bingham made clear his view
at paragraph 34:

“There is reason to regard it as a duty of states, save perhaps
in limited and exceptional circumstances, as where
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Vi)

immediately necessary to protect a person from unlawful
violence or property from destruction, to reject the fruits of
torture inflicted in breach of international law. As McNally
JA put it in S v Nkomo 1989 (3) ZLR 117, 131: ‘It does not
seem to me that one can condemn torture while making use
of the mute confession resulting from torture, because the
effect is to encourage torture.””

As regards rendition, it is clear from the decision of the Court of Appeal
Criminal Division in R v Mullen [2000] QB 520, that the Court of Appeal
considered the facilitation of the rendition by the United Kingdom Secret
Intelligence Service (the SIS) of Mr Mullen from Zimbabwe to the United
Kingdom (in order for him to stand trial on charges related to Irish Republican
terrorism) was a serious failure to adhere to the rule of law and was a clear
abuse of process. It is clear from paragraph 11 of the ISC report dated 28 June
2007 on the practice of rendition published in July 2007 (Cm7171) in its
redacted form that the SyS and the SIS thereafter no longer operated the process
of rendition. They must have appreciated that it was contrary to the rule of law.

It is also clear from the ISC report of 1 March 2005 that the position of the SIS
and SyS was that they operated in a culture that respected human rights and that
coercive interrogation techniques were alien to the Services’ general ethics,
methodology and training (see paragraph 39 of the Report).

The events of 11 September 2001 were unprecedented and represented a step
change in attitudes to the global terrorist threat. On 7 October 2001, the United
States led coalition military action against Afghanistan. The Foreign Secretary
had on 28 September 2001 approved the deployment of SIS officers to
Afghanistan to support the United States military action and to take covert
action. Shortly thereafter some of those fighting the coalition were captured by
United States authorities and detained by them. The SIS deployed officers to
Afghanistan who then began to interview detainees held by the Northern
Alliance, which was part of the coalition of anti-Taliban fighters. They also
explored, with United States military authorities, the possibility of gaining
access to United States-held detainees. (See paragraph 37 of the ISC report of 1
March 2005). The ISC report of 1 March 2005 noted at paragraph 38 that,
although the observance of human rights was an important part of the SIS’s and
SyS’s general training, prior to deployment to Afghanistan, SIS officers were
not given specific training on the rights of detainees and the Geneva
Conventions, nor were they aware of the 1972 announcement banning certain
interrogation techniques. The SIS regarded the normal level of training, which
emphasised the requirements of the Human Rights Act 1998, as sufficient given
the general ethos of the Service.

On 13 November 2001 President Bush announced by Presidential Military
Order a change in United States policy towards terrorism. The change in policy
aimed to

“identify terrorists and those who support them, to disrupt their activities
and to eliminate their ability to conduct or support [terrorist attacks] and for
suspects to be detained and, when tried, tried by Military Tribunals”. (See
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viii)

ISC Report of 28 June 2007 at paragraph 53 quoting a White House press
release).

The Presidential Military Order authorised the detention of suspects at any
designated location worldwide with no guarantee of trial. It prescribed that
suspects, if tried, would be tried by a Military Commission. The SIS learnt in
November 2001 that the United States intended to use Military Tribunals set up
under the Presidential Military Order to try terrorist suspects captured outside
Afghanistan (see paragraph 4 of the report of 28 June 2007).

In December 2001 it was agreed that SyS personnel should interview detainees
in Afghanistan if the United States authorities permitted it. The first SyS staff
arrived in Bagram on 9 January 2002 and began to interview the detainees over
the course of the next few days (see paragraphs 42 and 43 of the ISC report of 1
March 2005).

As appears from paragraph 46 of the ISC report of 1 March 2005, an SIS officer
had access to United States-held detainees and conducted an interview of a
detainee on 10 January 2002.  Although the ISC report concludes that the
officer was satisfied there was nothing during his interview which could have
been a breach of the Geneva Conventions, he reported back to London his
observations on the circumstances of the handling of the detainee by United
States military before the beginning of the interview. The detail of his report
has been redacted from the version of the ISC report provided to us.

As a consequence, on 11 January 2002, instructions were sent to the SIS officer
concerned and copied to all SIS and SyS officers in Afghanistan as follows:

“With regard to the status of the prisoners, under the various Geneva
Conventions and protocols, all prisoners, however they are described, are
entitled to the same levels of protection. You have commented on their
treatment. It appears from your description that they may not be being
treated in accordance with the appropriate standards. Given that they are
not within our custody or control, the law does not require you to intervene
to prevent this. That said, HMG’s stated commitment to human rights
makes it important that the Americans understand that we cannot be party
to such ill treatment nor can we be seen to condone it. In no case should
they be coerced during or in conjunction with an SIS interview of them. If
circumstances allow, you should consider drawing this to the attention of a
suitably senior United States official locally.

It is important that you do not engage in any activity yourself that involves
inhumane or degrading treatment of prisoners. As a representative of a UK
public authority, you are obliged to act in accordance with the Human
Rights Act 2000 which prohibits torture, or inhumane or degrading
treatment. Also as a Crown Servant, you are bound by Section 31 of the
Criminal Justice Act 1948, which makes acts carried out overseas in the
course of your official duties subject to UK criminal law. In other words,
your actions incur criminal liability in the same way as if you were carrying
out those acts in the UK.” (See paragraph 47 of the ISC report of 1 March
2005).
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xii)
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XV)

XVi)
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It is clear from the ISC report of 1 March 2005 that the SIS regarded this as an
isolated incident.  Nonetheless from January 2002 the SyS, according to
paragraph 49 of that ISC report, ensured that all officers involved in interviews
of detainees were briefed individually by a senior manager prior to their
deployment.

Although as we have already set out, the United Kingdom regarded all the
detainees as subject to the provisions of the Geneva Conventions, on 7 February
2002 President Bush stated that United States policy was that the Geneva
Conventions did not apply to the conflict with Al Qaeda. He stated that
although the Conventions did apply to the conflict with Afghanistan, the
Taliban were unlawful combatants and, therefore, did not qualify for prisoner of
war status. The President, however, ordered that the detainees were to be
treated “humanely and, to the extent appropriate and consistent with military
necessity, in a manner consistent with the principles of Geneva”. (See
paragraph 51 of the 1SC report of 1 March 2005)

In March 2002 there was a further isolated incident reported back from an SIS
officer in Afghanistan. We were provided with no details of this as we have
only seen the redacted version of the report of 1 March 2005.

In April 2002, an SIS officer was present at an interview conducted by the
United States military of a detainee in Afghanistan who complained of time in
isolation and who had previously had a nervous breakdown. The redacted report
of the ISC dated 1 March 2005 makes clear that the SIS officer asked the
United States officer in charge of the interview “for better treatment”, but he
was unable to follow up the situation.

It is apparent from paragraph 54 of the ISC report dated 1 March 2005, that in
June 2002 the SyS discussed with Foreign and Commonwealth Office officials
a United States report that referred to the hooding, withholding of blankets and
sleep deprivation of a detainee in Afghanistan. It appears that the matter was
raised promptly with United States authorities.

It also appears from paragraph 55 of the same ISC report that in July 2002 an
SyS officer reported to senior management that, whilst in Afghanistan, a United
States official had referred to “getting a detainee ready”, which appeared to
involve sleep deprivation, hooding and the use of stress positions. The officer
reported they had commented to the United States official that this was
inappropriate, but the SyS’s senior management took no further action. The
ISC were told that this was primarily because the report was based on second-
hand information and the SyS had raised the general point the previous month.
The detainee, when interviewed later that night, had provided a list of
grievances, which included the use of constant bright lights. The SyS officer
raised the complaints with the United States officer in charge of the facility at
the time, but no further follow-up action was taken. The report also stated that
neither the SyS nor the SIS had interviewed detainees in Afghanistan after July
2002 (see paragraph 56).

It also appears from the report (paragraph 74) that United Kingdom military
personnel in Afghanistan conducted no joint interrogations with either the SIS



Approved Judgment with amendments R(B Mohamed) v Foreign Secretary - OPEN

dated 31 July 2009

()

10.

11.

12.

or SyS personnel, nor did they attend United States interviews as observers.
The Ministry of Defence told the ISC that although conditions in Bagram were
noted as austere, there were no records of adverse comments being formally
reported by the United Kingdom military personnel in Afghanistan.

xviii) It is clear from paragraph 57 of the ISC report of 1 March 2005 and paragraph
57 of the I1SC report of 28 June 2007 that on 12 January 2002 the United States
authorities moved the first group of detainees to Guantanamo Bay from
Afghanistan in a publicly-reported operation. They were designated by the
United States as unlawful combatants. On 16 January 2002 the SyS was
granted access to certain of the detainees and, in March 2002, the Foreign
Secretary, with the agreement of the then Home Secretary, approved an
SIS/SyS joint submission recommending that intelligence personnel should
interview detainees at Guantanamo Bay. Prior to that on 31 January 2002 at a
meeting of Permanent Secretaries it was reported that there were anecdotal
reports, sometimes second or third hand, of “undue exuberance” by American
personnel at Guantanamo Bay. The United Kingdom Government indicated at
the time of the first transfer its sense of unhappiness at the process and sought
assurances that detainees transferred to Guantanamo Bay would be treated
appropriately. (see paragraphs 57 and 58 of the ISC report of 1 March 2005)

xix) It is apparent from paragraph 59 of the ISC report of 28 June 2007 that signs
began to emerge in 2002 that the United States rendition programme was not
limited to the conflict in Afghanistan. We have only been provided with the
redacted version of that part of the report. We, therefore, do not know when this
occurred or the name of the country to which the person concerned was
transferred, but it is clear from the report that the person was not transferred
into United States military custody or to his home country. The report makes
clear that the SIS questioned the appropriateness of the transfer with the United
States authorities, but regarded it as an isolated incident.

BM’s arrest in Pakistan and the provision of information to the United Kingdom

On 10 April 2002 BM was arrested at Karachi Airport by the Pakistani authorities
when he was attempting to leave Pakistan to fly to London. This was his second
attempt to leave Pakistan using the British passport of a British national.

On 22 April 2002 the SyS and the SIS were notified by the United States authorities
that an individual, subsequently identified as BM, had been detained in Pakistan using
a fake British passport; that this was the second time he had sought to leave Pakistan
using that same passport. The passport was in fact genuine, but BM’s photograph had
been substituted for the real holder, Fouad Zouaoui.

On 26 April 2002, the SyS and the SIS were notified by the United States authorities
that the person arrested, after initially claiming to have been born in Nigeria, claimed
he was BM and that he was an Ethiopian citizen with refugee status in the United
Kingdom; that he had been an engineering student and gave a United Kingdom
address. The United States authorities asked the SyS to assist in his identification and
verify the information. The SIS and SyS were told that BM was being interviewed by
the United States authorities in Pakistan and reports of those interviews during April
2002 were passed to the SIS and SyS. It is clear from those reports (which, as is
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14.

15.

(d)

16.

17.

apparent from the telegrams, included information that BM was planning to construct
and detonate a dirty bomb) that BM was a person whose activities would be of
importance to the SyS in protecting the vital interests of the national security of the
United Kingdom.

Preliminary enquiries by the SyS resulted in information being provided to the United
States authorities on 29 April 2002 that the person arrested had lived at the address he
had claimed in London and that he was who he claimed to be.

Given the information provided by the United States authorities, the SyS were
concerned that he might fit the profiles of persons who, although they seemed
innocuous whilst in the United Kingdom, might have graduated to serious terrorist
activity in Afghanistan. In order to protect the vital interests of the national security of
the United Kingdom and in accordance with their usual procedures, in a telegram of 1
May 2002 they asked that BM be carefully questioned about his time in the United
Kingdom (as appeared in the open evidence), before setting out the detailed questions
to be asked in relation to BM’s activities and activities in Afghanistan and Pakistan
and his plans and intentions on his return to the United Kingdom. The telegram
included the following passage:

“We would also like to explore the possibility of Security
Service officers conducting a debrief of *** regarding his time
spent in the UK. As has been the case with other UK
nationals/residents detained in Pakistan and Afghanistan, we
believe that our knowledge of the UK scene may provide
contextual background useful during any continuing interview
process. This may enable individual officers to identify any
inconsistencies during discussions. This will place the detainee
under more direct pressure and would seem to be the most
effective way of obtaining intelligence on BM’s activities/plans
concerning the UK. Grateful for your views”

In a further telegram of 8 May 2002 further questions were sent to be asked of BM by
the United States authorities; the telegram made clear that answers would assist the SyS
greatly. An update on the plans of the United States authorities for BM was also sought.

Reports of the interviews of BM by the United States authorities during May 2002
were passed to the SyS. The SyS provided BM’s Home Office file to the United
States authorities on 15 May 2002. Such exchanges are a normal and vital part of
protecting the United Kingdom and its residents.

The interview of BM by the Security Service

On 10 May 2002 the United States authorities indicated that the SyS would be
permitted access to BM and arrangements were made for a SyS officer to travel to
Pakistan to interview BM as part of a programme of interviewing others.

On 17 May 2002 an officer of the SyS, who gave evidence before us as Witness B,
travelled to Pakistan and interviewed BM at an interviewing facility in Karachi.
Before going he reviewed information about BM. There was a dispute at the hearing
as to what information he saw in the course of that review. Since that hearing,
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20.

further documents disclosed to us make clear that a composite document was
prepared for sending to Witness B for his attention in Karachi; it contained a
detailed briefing package which included questions he should ask of BM and
details of the reports provided by the United States authorities. No
determination can be made by us as to whether it was sent to or received by
Witness B.

It is important to emphasise that the purpose of that interview was to obtain
intelligence about serious threats to United Kingdom national security, including
intelligence about BM’s background and contacts in the United Kingdom, his
activities and contacts in Afghanistan and Pakistan and about his plans and intentions
on his return to the United Kingdom.

The officer made notes during the interview which he put into a long report which he
sent to his more senior officers by telegram on 17 May 2002. That report records BM
telling Witness B about his time in the United Kingdom, how he obtained his United
Kingdom passport from a criminal and the mosques he attended in London. He was
recruited to travel to Afghanistan. He was trained in Afghanistan on weapons and
explosives and thereafter, after the collapse of the Taliban, on remote devices,
including landmines to be used against United States forces. Witness B did not cover
BM’s time in Pakistan because this had been covered in depth in previous interviews,
but questioned him about his meeting with Abu Zubeida, a person alleged to be a
close associate of Osama Bin Laden. The report records that BM had been asked to
return to the United Kingdom to help in the provision of passports. BM said the report
of a dirty bomb was “the FBI perception”. The real story was that he had seen a file
on a computer in Lahore and decided it was a joke — part of the instructions included
adding bleach to uranium 238 in a bucket and rotating it around one’s head for 45
minutes. He thought another major attack would happen — this was his assessment,
but he did not know although the FBI thought he did.

Under the heading, closing remarks, the report then stated:

“l told [BM] that he had an opportunity to help us and help
himself. The US authorities will be deciding what to do with
him and this would depend to a very large degree on his degree
of cooperation. | said that if he could persuade me he was
telling the complete truth | would seek to use my influence to
help him. He asked how, and said he didn’t expect ever to get
out of the situation he was in. | said it must be obvious to him
that he would get more lenient treatment if he cooperated. | said
that | could not and would not negotiate up front, but if he
persuaded me he was cooperating fully then (and only then) I
would explore what could be done for him with my US
colleagues. It was, however, clear that, while he appeared
happy to answer any questions, he was holding back a great
deal of information on who and what he knew in the UK and in
Afghanistan. | said | wanted to come back and see him again.
In the meantime, he should reflect on what | had told him and,
if he wanted my help, he would need to be completely
forthcoming. [BM] did not argue and appeared to accept what |
said. We closed the interview on an amicable note.”
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24,

25.

(f)

26.

Witness B concluded that BM was lying and holding back. The report concluded:

“IBM] is intelligent and patient. If he chooses not to cooperate
he has the personal qualities and | believe strength of will to
maintain his story indefinitely. He showed no signs of being
anxious about his position, | suspect that he will only begin to
provide information of genuine value if he comes to believe
that it is genuinely in his interests to do so. | don’t think he has
yet reached this point.”

In his open evidence to us, Witness B stated that what he meant was that no members
of the United States authorities would have taken any interest in what he, Witness B,
had to say unless he could persuade them that BM was being fully cooperative; if BM
was prepared to be completely forthcoming and honest, then he would do what he
could to help him, but if he was not, he would be unable to. He denied the suggestion
put to him by Ms Rose QC, counsel for BM, that he was threatening BM or putting
any pressure on him.

The lawfulness of BM’s detention in Pakistan

During the period from 10 April 2002 until May 2004, it is common ground that BM
was held incommunicado and was denied access to a lawyer. During the period in
which it is known he was in Pakistan (and it is common ground that on all the
evidence, both closed and open, it is only known he was in Pakistan until 17 May
2002), his detention was not reviewed by any court or tribunal in Pakistan.

On the evidence of Pakistani law given by Mr Afzal H Mufti of Cornelius, Lane and
Mufti, an experienced advocate of considerable standing before the Supreme Court of
Pakistan, it is clear that the detention was unlawful under the laws of Pakistan. The
suspension of the constitution of Pakistan by General Musharraf and the issuing of a
Provisional Constitution Order in October 1999, did not affect the position under the
law of Pakistan that fundamental rights remained in full force. It was therefore
unlawful in Pakistan to hold BM incommunicado, without access to legal
representation, and to hand him over to United States agents without due judicial
process. That was the only evidence of Pakistani law before us and we accept it.

It was the open evidence of Witness B that the question of interviewing detainees had
been discussed at length by his management, with legal advisers and the Government;
his task was to interview BM in accordance with what had been approved by his
management. He accepted that he was aware in some circles that it was believed that
the Pakistani authorities had demonstrated a poor human rights record.

BM’s allegations as to his treatment when held in Pakistan

In the evidence before us, there is an account given by BM of what he says he did and
what happened to him after 17 May 2002. During his period of unlawful and
incommunicado detention in Pakistan which he contends lasted from 10 April 2002 to
22 July 2002, he alleges:

i) After an initial period of custody by the Pakistani police, he was taken to the
interrogation centre of the Pakistan Security Services where he was
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interrogated, not by the Pakistani Security Services but by United States agents
whom he believed to be the FBI. They believed he was a top Al-Qaida person
and involved in the creation of a dirty bomb and would be sent to the United
States to commit terrorist attacks. As we have set out above and as is set out at
paragraph 47.i) below, these are amongst the matters with which he was
charged on 28 May 2008.

He told the United States agents that he would not talk until he was given
access to a lawyer. He was told by the United States agents that the law had
been changed and there were no lawyers. He was hung by a leather strap around
his wrists so he could only just stand, he was allowed to go to the toilet only
twice a day and was given food only once every second day. He was told by
them that he must co-operate with them the hard or the easy way. If he did not
do so he would be taken to Jordan. “We can’t do what we want here, the
Pakistanis can’t do exactly what we want them to do. The Arabs will deal with
you.”

In consequence of this threat he made admissions as to his identity and his
address. That was checked out with the United Kingdom authorities and he was
told it was true. He then admitted that he had been to Afghanistan.

He was then beaten by the Pakistani authorities and threatened with a gun.

When the British agent visited him, the torture stopped. The agent introduced
himself as “John”. BM provided a description of him. He was interviewed in
the presence of a United States agent who had previously been part of the team
that interrogated him:

“They gave me a cup of tea with a lot of sugar in it. |
initially only took one. ‘No, you need a lot more. Where you
are going you need a lot of sugar’ | didn’t know exactly what
he meant by this, but | figured he meant some poor country
in Arabia. One of them did tell me I was going to get
tortured by the Arabs.”

BM asked for a lawyer. The British agent also asked what he could do to help.
BM said he did not know. The agent told BM he would see what he could do
with the Americans, promising to tell BM what would happen to him, but he did
not see him again.

He thereafter refused to talk until he was given an access to a lawyer.

Witness B had observed in his report that BM looked thinner than in his photograph
and that had given him sufficient concern to be noticed. In his open evidence to us,
Witness B made clear that he considered that BM was in a fit state to be interviewed
and that BM made no complaints about his treatment, though he gave him the
opportunity of doing so. Witness B strongly denied that there was any conversation to
the effect we have set out in paragraph 26v); as obviously we had no oral evidence
from BM, it would not be appropriate for us to express any view on this allegation
made by BM.
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(9) Information available to the SIS and SyS derived from other matters

28. It is necessary before referring to requests made to interview BM again to set out what
was known to the SIS and SyS as appears from the reports of the ISC

i)

i)

The ISC also reported at paragraphs 77 and 78 of the Report of 28 June 2007 in
relation to “ghost prisoners”. The ISC asked whether the United Kingdom
Agencies had knowledge of the individuals whom the United States authorities
were holding at undisclosed locations under unknown conditions and to whom
the International Committee of the Red Cross did not have access. The answer
of the SyS was in the following terms, as recorded at paragraph 78:

“Clearly the US is holding some Al Qaida members in detention, other than
at Guantanamo, but we do not know the locations or terms of their
detention and do not have access to them. The US authorities are under no
obligation to disclose to us details of all their detainees and there would be
no reason for them to do so unless there is a clear link to the UK. We have
however received intelligence of the highest value from detainees, to whom
we have not had access and whose location is unknown to us, some of
which has led to the frustration of terrorist attacks in the UK or against UK
interests.”

The ISC report of 28 June 2007 refers at paragraph 62 to the SIS being
informed that an unnamed individual had been captured with the assistance of a
third country. The SIS was not involved in the rendition and was informed of
the transfer after it had occurred. After referring to the case of BM, paragraph
64 of the report refers to another case in mid-2002 which appeared inconsistent
with what the SIS and SyS believed to be United States policy on Al Qaeda
detainees, including that laid out in the Presidential Military Order of November
2001.

The ISC report then states at paragraph 65 that a step change, crucial to the
Agencies’ growing knowledge of United States actions came in November 2002
when the authorities conducted the rendition to detention of Bisher Al-Rawi and
Jamil el-Banna from The Gambia to Afghanistan and subsequently to
Guantanamo Bay. The ISC concluded that this case showed that the United
States rendition programme had now extended its boundaries beyond
individuals connected to the conflict in Afghanistan. At paragraph 67 the report
refers to the fact that the SIS and SyS became aware of another case involving
the transfer of an individual to a third country. The SyS and the SIS were made
aware because the individual was thought to be planning attacks in the United
Kingdom. The SyS was allowed to put questions to the detainee, but the ISC
concluded that it was not clear whether any assurances to prevent torture or
cruel, inhuman or degrading treatment were sought. The ISC then reported at
paragraph 68 that they had been told that from 2003 onwards, the SIS were
involved in a number of joint operational discussions which developed to the
point where they began to become concerned about the legality of their assisting
what foreign liaison services, including the United States, were proposing. The
ISC reported at paragraph 71 that the Agencies first suspected the possible
existence of these secret CIA detention facilities in March 2003, with the arrest
of Khalid Sheikh Mohammed. As appears from paragraph 71 of the report, the
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Chief of the SIS told the ISC that they realised at that point in time that
intelligence was coming from a detention facility which was outside and away
from Guantanamo. The ISC reported that despite the suspicions about the
existence of “black facilities”, the Agencies did not fully appreciate at the time
that this might mean an increased risk of torture or cruel, inhuman or degrading
treatment. As the ISC reported at paragraph 74, the United States authorities
would not divulge details of the secret facilities to the SIS or SyS when asked
and, as a result, greater use was made of assurances from the United States. As
the Chief of the SIS told the ISC:

“As time went on ... we began to get more aware of black facilities and ...
so we became more aware of the conditions [in which detainees might be
held or interrogated]. At that point we began to consider [that] we need
assurances that when we go back to the Americans with a follow-up
question to [unsolicited intelligence] that they may have given us, that ...
[torture or CIDT] are not going to be used to seek and get answers to our
questions.” (quotation from the report)

The requests by the SyS to the United States authorities to interview BM again: May to
September 2002

After the interview on 17 May 2002, the SyS determined that, as a result of what BM
had said in the interviews as well as in the reports of interviews conducted by the
United States authorities, BM might have further relevant information to provide and
that it was necessary in the interests of the national security of the United Kingdom to
seek his responses to further questions, ideally through a further interview conducted
by the SyS:

i)

Witness A of the SyS stated in his open witness statement that the United States
authorities suggested that BM might be transferred to Afghanistan at that time;
that in the circumstances prevalent at the time, the transfer of detainees by the
United States authorities to detention facilities in Afghanistan was not unusual
or regarded as unlawful or improper. In a further statement witness A said that
it was widely known that there were other transfers of detainees from Pakistan
to Afghanistan at the time. He was not aware that the United Kingdom
Government objected and did not know if anyone had given specific
consideration to its lawfulness at the time. The issue of the United Kingdom’s
position on rendition by the United States was considered by the ISC in its
report of 28 June 2007 on the practice of rendition to which we have referred at
paragraph 28.

On 11 June 2002 the SyS sought information as to his whereabouts in Pakistan
or Afghanistan and asked to interview BM. The United States authorities noted
that efforts were underway to have him moved to Afghanistan and suggested
that a further interview be deferred until after the transfer had taken place.
Logistically this was more convenient to the SyS and, as the SyS informed the
United States authorities, it made more sense to wait until his transfer. The
United States authorities indicated that they would keep the SyS informed about
his transfer.
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vii)
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In the event this did not happen. On 7 July 2002 the SyS recorded in a telegram
that, frustratingly, they had no information of the whereabouts of BM who was
described as one of their highest priorities. Urgent clarification of his
whereabouts was sought and whether they were likely to see him at Bagram in
the near future.

On 15 July 2002 the United States authorities told the SyS in a briefing on an
unrelated matter that BM was to be moved to Afghanistan, when a further
interview could be facilitated. The SyS sought information on 31 July 2002 as
to whether BM was in Pakistan or Afghanistan and for an indication as to when
the interview could take place. No response was received. Witness A stated
that, although this would not have been regarded as particularly unusual or
suspicious, no further information was received as to whether the transfer had
taken place.

On 12 August 2002 the SyS sought information from the SIS. They asked if on
their routine visits to Bagram the SIS could check whether three individuals,
including BM were at Bagram; the telegram stated “*** appear to have no
information on his current whereabouts exclam”.

By 19 August 2002, the SyS were aware that BM was being held in a covert
location where he was being debriefed. Direct access was not possible but
the SyS were able to send questions to the US authorities to be put to him.

On 28 August 2002 the SIS told the SyS that there was no record of BM having
arrived there at Bagram.

On 22 August 2002 the SyS again sought direct access to BM; no response was
received. On 28 August 2002 the SIS informed the SyS that BM had not arrived
at Bagram.

In late September 2002 the SyS received a report from the United States
authorities of an interview with BM.

On 30 September 2002 the SyS discussed the case of BM with the United States
authorities at a meeting at Thames House, the headquarters of the SyS. The SyS
asked for direct access to BM, but were told that SyS access could not be
facilitated at that time.

The provision by the SyS of further information and questions to the United States
authorities

Faced with this prolonged refusal to allow direct access, witness A stated that it was
regarded as essential in the interests of the national security of the United Kingdom to
send further questions to the United States authorities to be put to BM. The SyS had
other information which suggested current plans for an attack on the United Kingdom

and

0)

it was thought that BM might have relevant information

An agenda for a video conference on 23 October 2002 included an update by
the US authorities on their continued interviewing of BM.
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i) On 25 October 2002, the SyS sent a telegram referring to the meeting at
Thames House. It included the following passage:

“We would like to stress that we regard [BM] as a key focus
point for our investigations into the activities of UK passport
holders in Afghanistan and elsewhere. ... We feel in the light
of [BM]’s recent cooperation further debriefs by these same
officers **** may have a positive effect on our intelligence
gathering operation into this subject area. However we are
grateful for the opportunity to provide material to be used in
the current debriefing at this stage.”

The telegram then set out further information about BM and the questions to
be asked of BM including information relating to Fouad Zouaoui and general
questions. The telegram indicated the SyS would provide further information
if it discovered further intelligence and asked for updates regarding direct
access to BM for the SyS.

i) Further questions were raised on 5 November 2002 and a photobook sent.
Witness A stated that no reply was ever received by the SyS to these two
telegrams despite a chasers on 8 and 12 November 2002 which made clear that
although the SyS appreciated that this might be “a long winded process”, the
urgent nature of the enquiries was obvious.

iii) In February 2003, the SyS received 5 reports from the United States authorities
of an interview with BM, though they did not relate directly to the questions put
by the SyS. We were told by witness A at the hearing that two of these were
the last interview reports received.

iv) On 15 April 2003, the SyS requested, in the light of BM’s reported co-
operation, a further interview by Witness B; a list of over 70 further
guestions was also sent.

V) Further information from debriefings of BM was supplied to the United
Kingdom authorities by the United States authorities on 14 November
2003, 14 January 2004 and 15 March 2004.

The total-absenee-of information as to BM’s whereabouts between May 2002 and May
2004

On the totality of the open and closed evidence before the court, it is clear that the
United States authorities have never informed either the SyS or any other part of the
United Kingdom Government of the covert location at which BM was held abeut
BM s-whereabeuts in the period between 17 May 2002 and his transfer to Bagram in
May 2004.

That remains the position to this day. It was, however, accepted in evidence filed on
behalf of the Foreign Secretary that, although the SyS was not aware ef-his where the
covert location was when they received the information to which we have referred in
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sub-paragraphs 29.vii) to 30 it was “apparent that he was in the custody of a third
country and not yet in United States custody.”

The evidence before us made clear that the United States Government has also, so far,
refused to provide BM’s lawyers with any information as to where he was or indeed
what they contend happened to him in the period of 2 years between May 2002 and
May 2004.

We refer to the procedures for disclosure under the Military Commissions Act of
2006 at paragraph 117.

(k) BM’s allegations as to his rendition to Morocco and his torture there

In the account of the evidence of BM before us, BM alleges that he was taken to
Morocco in July 2002 and was held incommunicado and tortured there until January
2004:

)] He was taken from Karachi to Islamabad and then subjected to extraordinary
rendition by United States personnel to Morocco on 22 July 2002. He was
handed over to other people in Morocco. His lawyers have obtained evidence
which suggests that a Gulfstream V aircraft operated on behalf of the CIA left
Islamabad and landed at Rabat on that day.

i) After arrival in Morocco he was handed over to other persons and held in
various facilities. He was told that the United States wanted a story from him
and he was to testify against others in relation to matters such as the dirty bomb.
He was then tortured by some persons who were masked. A detailed account of
that alleged torture has been given to us in a note provided by his lawyers; it is
only necessary to mention, for reasons that are made clear at paragraph 103.ii)
below, that he contends that apart from being severely beaten and subjected to
sleep deprivation, his penis and private parts were cut with a scalpel. One of
those who interrogated him stated she was a Canadian; it is alleged by BM’s
lawyers that she was an agent of the CIA.

iii) During the course of his interrogation he was questioned about his links with
the United Kingdom, told of personal information about himself (such as details
of his education, the name of his kick boxing trainer and friendships in
London). He was told that they had been working with the British and had seen
photographs of people given to them by MI5.

35.A) It is clear from documents subsequently supplied to us that Witness B visited

0]

36.

Morocco once in November 2002 and twice in February 2003. As no information
about these visits was available at the hearing Witness B was not questioned in
the open or closed sessions about these visits or the document referred to at
paragraph 30.iv). We have been informed that the SyS maintains that it did not
know that BM was in Morocco in the period in question.

BM’s allegations of rendition from Morocco to Afghanistan

BM then alleges that on 21 or 22 January 2004, he was transferred back into the
custody of the United States at an airport in Morocco. He alleges that he was then
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subject to extraordinary rendition to what he describes as “The Prison of Darkness”
near Kabul in January 2004 where he remained until May 2004. He alleges that before
the flight photographs were taken of his penis. BM’s lawyers have provided materials
that they contend suggest that there was a flight on 22 January 2004 by a Gulfstream
V aircraft operated by the CIA from Rabat to Kabul.

He alleges that he was held in a black hole at the “Prison of Darkness” where he was
deprived of sleep, blasted with sound, starved and then beaten and hung up. During
this period he alleges that he was interrogated by the CIA and threatened with further
torture if he did not provide the story that the United States wanted.

(m) The statements made by him at Bagram and Guantanamo Bay between May and

38.

39.

40.

41.

(2)
42.

November 2004 and the use made of them by the United States

BM contends that he was transferred to Bagram in May 2004. There he was subjected
to further mistreatment. In the result he signed statements put before him by the
United States authorities at Bagram between May and September 2004. These were
made as a result of that unlawful detention, torture and cruel inhuman or degrading
treatment. He had confessed during the torture and cruel, inhuman or degrading
treatment to anything those inflicting that treatment on him wanted him to say. This
was also his state when he signed statements at Bagram.

On 20 September 2004 BM was transferred to Guantanamo Bay and for the same
reasons made further confessions prior to November 2004.

On the basis of the statements made at Bagram and Guantanamo Bay, BM was
originally charged in November 2005 before the Military Commissions established by
the United States Government. The procedure for those Commissions was struck
down by the United States Supreme Court in June 2006 in Hamdan v Rumsfeld (2006)
548 US 557. A new Military Commissions Act of 2006 was passed. This is now
Chapter 47A of Title 10 of the United States Code. The general purpose of such
Military Commissions is set out in paragraph 948b:

“This chapter establishes procedures governing the use of
military commissions to try alien unlawful combatants engaged
in hostilities against the United States for violations of the law
of war and other offenses triable by military commission.”

Steps were then put in hand under the new Military Commissions Act to re-charge
BM.

The attempts made by the United Kingdom Government to assist BM

The ISC’s report of 28 June 2007 covered the allegations made by BM where he is
referred to as Binyam Mohamed Al Habashi (Al Habashi means “the Ethiopian™) (see
paragraphs 63 and 98-105). Part of the published report has been redacted for reasons
of national security. As is clear from the letter to which we refer at paragraph 47.ii)
below, the documentation and information the subject of these proceedings had not
been found at that time and so was not made available to the ISC.
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In August 2007 the United Kingdom Government requested the United States
Government to return BM and others to the United Kingdom; the others were returned
but BM was not. Efforts on behalf of the United Kingdom Government to have BM
returned continue.

It is clear on the evidence we have seen that every effort has been made by the United
Kingdom Government to try and secure BM’s return and to provide him with
assistance, save for disclosing to his lawyers the documents and information the
subject of these proceedings. The refusal to disclose is based on concerns of damage
to national security that such disclosure might well entail.

The commencement of these proceedings

When it became apparent that the United States Government was going to re-charge
BM under the Military Commissions Act of 2006, lawyers acting on behalf of BM,
and in particular Mr Clive Stafford Smith and Leigh Day started seeking the
information and disclosure of documentation from the United Kingdom Government
to which we have referred. When the United Kingdom Government declined to
provide to BM’s lawyers the information the subject of these proceedings, BM’s
lawyers commenced these proceedings on his behalf on 6 May 2008, seeking

i) The quashing of the decision refusing to provide information on the basis that it
was irrational.

i) The provision of information and documents under the principles set out in
Norwich Pharmacal v Customs and Excise Commissioners [1974] AC 133.

iii)  The provision of the same materials under a duty said to exist under customary
international law.

The Foreign Secretary denies that he is under any obligation either under Norwich
Pharmacal principles or under international law to provide the information and
documents sought. He contends that the decision made not to provide voluntary
disclosure was one made in the interests of the national security of the United
Kingdom on the basis that to disclose such information would cause grave damage to
the United Kingdom’s national security.

The events after the commencement of these proceedings in May 2008

After the proceedings had been commenced, five events of considerable significance
occurred:

i) On 28 May 2008 BM was charged, under the Military Commissions Act of
2006, as an alien unlawful enemy combatant with offences that may carry the
death penalty. It is not yet clear whether the death penalty will be sought by
United States military prosecutors. BM is charged with conspiracy with
members of Al-Qaida, including Osama Bin Laden, to murder and to attack
civilians and providing support to terrorism. The overt acts relied on include
allegations that:
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He had trained with and fought for Al-Qaida and the Taliban in
Afghanistan against the Northern Alliance.

He was then selected for specialised terrorist missions because of his
facility in English and his refugee status in the United Kingdom.

He was then trained in remote controlled detonation devices both in
Afghanistan and Pakistan.

In Lahore, he and Jose Padilla reviewed technical information on the
construction of an improvised radioactive bomb (a dirty bomb).

BM and Padilla plotted attacks against the United States. BM agreed to
travel to the United States and carry out a terrorist act. He discussed
with Padilla blowing up gas tankers, spraying people with cyanide in
night clubs and the targeting of buildings with natural gas and gas
stations. BM with others were to rent several apartments in large
apartment buildings in the United States, fill the apartments with
natural gas and then detonate the natural gas using delayed timing
devices. It was alleged that Khalid Sheikh Mohamed had instructed
BM and Padilla to buttress support pillars of the apartments with
aluminium or steel panels to cause the pillars to absorb the force of the
blast, thereby collapsing buildings entirely. BM agreed to do this.

He tried to leave Karachi with Padilla on 4 April 2002 but was
detained for apparent passport irregularities. He then obtained a
different forged passport while Padilla continued on to the United
States.

The same or similar acts are relied on for the second charge of providing
material support for terrorism

On 6 June 2008 Daniel Bethlehem QC, the Legal Adviser to the Foreign and
Commonwealth Office, wrote to Mr Clive Stafford Smith, at the request of the
Foreign Secretary. The letter made clear that the United Kingdom Government
were continuing to request BM’s return and had written to the United States
authorities asking them to investigate BM’s allegation of mistreatment. The
letter made clear that the Foreign Secretary had concerns about a number of
aspects of the Military Commissions Act. The letter continued:

“The Government has previously said to you and to the
[ISC] that it had no information to confirm [BM]’s account
of his detention following his arrest in Pakistan or his
allegations of mistreatment while in detention. In the light
of your correspondence and the related judicial review
proceedings, all the various branches of the Government
have recently undertaken a further review of the material
held on their files. In the course of this rev