30 October 2006

NOTE FROM ANDREW TYRIE TO THE INTELLIGENCE AND SECURITY COMMITTEE

The All Party Parliamentary Group on Extraordinary Rendition was formed a year ago.  Since we began, we have collected a considerable amount of information on many aspects of the practice, including:

· a briefing paper commissioned from the Centre for Human Rights and Global Justice at New York University; 

· a legal opinion from Professor James Crawford of Cambridge University;

· information sessions on individuals who claim to have been subjected to extraordinary rendition; 

· extensive correspondence with the Government and US officials.  

I am submitting this material with this note to your Committee and I hope that you find it of assistance.

The nature of the terrorist threat we currently face necessitates an enhanced role for our security services. I am strongly supportive of the work of the Agencies. 

In a democracy, the Agencies must secure the confidence of the wider public.  Your job, among other things, is to help maintain it. Confidence in the conduct of the campaign against terrorism has fallen sharply.  This is well documented.  It is likely that confidence in the Agencies has fallen with it.  This makes the work of the Committee of the highest priority.

In this inquiry, Parliament and the public will expect you to form and express views on three questions:

1. Is extraordinary rendition taking place and, if so, on what scale?

2. To what extent, if at all, is Britain involved in it?

3. Is the practice of extraordinary rendition making Britain more or less secure, and what, if any, changes in Government policy are required?

1) Is Extraordinary Rendition taking place? 

It is no longer disputed that extraordinary rendition is taking place. The existence of the practice whereby people are detained, sometimes kidnapped, and transported to secret locations or to jurisdictions where they may be maltreated or tortured is common ground: 

· George Bush has confirmed it;
 

· Condoleezza Rice has confirmed it;
 

· various former CIA operatives have confirmed it.

In addition to these admissions, evidence of specific cases is now emerging: 

· the Canadian case of Maher Arar – picked up in New York, sent to Syria via Jordan; tortured by the Syrians; and eventually released and returned to Canada.  This has been thoroughly investigated by the Arar Commission which recently issued a report;
  

· the German case of Khaled Masri – kidnapped in Macedonia and rendered to Afghanistan where he was mistreated. The case is the subject of a Bundestag enquiry and a police investigation; 

· the Italian case of Abu Omar - kidnapped from Milan and transported to Egypt. This case is currently the subject of legal proceedings in Italy. 

The US Administration heavily qualifies its admission about extraordinary rendition in three ways:

First, it challenges those who argue that the practice is very widespread.

Second, the administration challenges the allegation that it transports people for the purpose of torture. The lawyers have been active here.  The UN Convention on Torture prohibits the transfer of a detainee where there are ‘substantial grounds for believing that he would be in danger of being subjected to torture’.  The UK, along with almost all other Western countries, interprets this to mean a ‘real risk’ of torture.  By contrast, the US Administration has placed a reservation on their acceptance of this part of the Convention to clarify that they are prepared to accept a greater level of risk: their phrase is that the risk is ‘more likely than not’.  

Furthermore, the US uses a lower standard of ‘acceptable treatment’. Detainees may be subject to interrogation methods which the UK, and almost all other Western countries, would consider to constitute torture, or inhuman or degrading treatment. These are believed to include extended sleep deprivation, ‘waterboarding’, hypothermia and sensory deprivation. Such treatment is widely held to be widespread in a number of extra-territorial US bases. Indeed, the US President recently admitted to the use of a ‘tough’ ‘alternative set of procedures’. 
 

The US Military Commissions Act 2006 has recently entrenched the legality of some of these interrogation techniques, enabling them to be used on US soil. These rules now apply to US operatives wherever they are.

A third US qualification on its admission of rendition is also relevant.  The US seeks to assuage public concern by obtaining assurances from the countries concerned.  There is no specific list of countries from which assurances have been obtained but this is widely held to include, Morocco, Egypt, Syria and Jordan.  The fact that the US believes assurances to be necessary suggests that a real risk of torture exists in the countries to which people are sent.

2) To what extent is the UK involved?

The UK Government uses the same form of words to set out its position on rendition, more or less whatever the question: ‘We would expect the US authorities to seek permission to render detainees via UK territory and airspace, including overseas territories, and we will grant permission only if we are satisfied that the rendition would accord with UK law and our international obligations.’

However, this sits oddly with a number of statements of members of the US Administration, past and present. When Colin Powell was asked about rendition he said: 

‘most of our European friends cannot be shocked that this kind of thing takes place … The fact [is] that we have … procedures in place that would deal with people who are responsible for terrorist activities … the thing that is called rendition is not something that is new or unknown to my European friends.’

If this is true in substance, and I do not have access to the information to enable me to reach a judgment, it suggests that the UK may be involved in rendition to some extent.  It seems to me that there are ascending degrees of involvement, each of which may have different consequences:

1. the use of information derived from rendition. I am not aware of anyone close to these issues who suggests that we should set aside information secured in this way if we think that acting on it would enhance our security.  More difficult questions are whether we should be discouraging our closest ally from collecting information in this way, and whether information obtained can be reliably interpreted, without a detailed knowledge of the means by which it was obtained;
2. engagement with those who conduct such practices which, perhaps inadvertently, lead, for example, to an extraordinary rendition or maltreatment of a detainee. From the information that the APPG has seen, UK operatives may have given such assistance in two such renditions;

3. engagement of the Agencies or allies, perhaps to exchange information, knowing that there is a substantial risk that an extraordinary rendition will result;
4.  using the Americans to do the Government’s dirty work: passing them information with the explicit expectation, perhaps even a suggestion, that such a person be made the subject of an extraordinary rendition.

I am not a lawyer but, as I understand it, the last two of these are clearly unlawful, and the second may be, too. 

How much has the UK been involved in rendition? I don’t know. I have placed all the information I have been able to obtain at the disposal of the Committee. 

The Government initially said, nearly a year ago, in response to questions from me, amongst others, that they had no knowledge of any renditions.  The Government subsequently identified two
 renditions which had taken place, plus a couple of applications which had been refused.
 There appears to have been at least one other request of an informal nature.
  There is also widespread anecdotal evidence that UK airports have been used as part of rendition.
  This has been the subject of investigation by the Council of Europe, which had access to flight records and other data, which I have not seen.

We have been told by the Government that some of the confirmed renditions have come to light as a result of personal recollections of officials.
 There are two issues in this regard which I would like the Committee to address. First, it is apparent that adequate records do not appear to have been kept. Secondly, as far as we can be aware, the Government has not made any attempt to put in place a mechanism for ensuring that renditions do not take place in the future through UK airspace or territory. On the contrary, the Government relies entirely on the US making a request to find out about it. 

3) Do we support the policy of rendition?

This is similar to the question asked last year by the Foreign Affairs Select Committee.
  The Government makes it clear that it does not and would not carry out renditions itself. However, at the same time, it says that we are benefiting from it. Both MI5 and MI6 contend that the information obtained from people held in secret detentions is extremely valuable, as they made clear to you in their evidence in March 2005.
 George Bush has gone further and said explicitly that it has stopped attacks on Canary Wharf or Heathrow.
 

So we have a moral dilemma: we are benefiting from the unacceptable activities of our closest ally; activities which the UK specifically prohibits in law. We also have a practical, managerial dilemma: we are requiring our operatives to make every effort to obtain such information while at the same time requiring them not to break UK law. 

The difficulty of balancing the Agencies’ duty to obtain intelligence with the need to obey UK law and policy is identified in your March report.
 In my view, that balancing act is becoming unsustainable.

The most important and difficult question on which this Committee needs to form a judgment is this: are you confident that obtaining information by means of interrogating people subject to extraordinary rendition is making Britain more secure? 

I am not able to obtain many of the necessary facts to make such a judgment.  Uniquely, you are.

Nonetheless, on the basis of the information I have seen, I would contend that the practice of extraordinary rendition makes Britain and the West less secure.  This is first because rendition and torture corrode the West’s strongest tool in suppressing terrorism: the sense that we stand for a better set of values than those who are attacking us and those who may be misled into offering terrorists a measure of support.  

Secondly, it undermines international law, respect for which the West has a strong interest in buttressing. 

Thirdly, it alienates those groups, particularly the moderate Muslims, on whose support we most depend, particularly for information. 

Those who feel at greatest risk of finding themselves at the wrong end of such practices are watching these issues carefully.  They can see that we undermine the very values that we are seeking to promote. The apparent alienation, evident in opinion polls,
 is probably related to it. 

It is now common ground between politicians, police, the security services and the army, that heavy handed tactics in Northern Ireland in the early seventies tended to inflame extremism and served to recruit terrorists more than it deterred. A similar problem applies to the suppression of extremist Muslim fundamentalist terrorism.

It may be that you disagree with this view. If you conclude that extraordinary rendition is helping make Britain more secure, the Committee should consider advising the Government to amend the law to enable it to conduct renditions of its own.  Indeed, if that was your view it would be remiss of the Committee not to advise the Government to do so.  

The only alternative logical position would be to argue that although this information may benefit the UK, it would be morally unacceptable to obtain it in this way.  In that event, it is incumbent on the Government to condemn rendition, just as belatedly it has started to condemn Guantanamo. 

There is a clear issue of moral principle involved of whether torture can ever be justified. On that much ink has been spilt.  Every philosophy student is likely to have come across the ticking bomb conundrum; an extreme version of what Michael Ignatieff has described as ‘lesser evil ethics’.   For what it is worth, on the available evidence, I believe that the conditions which can satisfy torture on the ticking bomb argument can be extremely narrowly drawn, and certainly cannot be extended to justify extraordinary rendition at this time. The Committee may consider it beyond their remit to form views on such issues, but it is certainly not beyond our remit as Parliamentarians. It is also the duty of Government to express a view. I hope that you coax it from them.  

I have alluded to arguments against rendition based both on grounds of expediency and of principle.  Often such arguments point in opposite directions. In this case, in my view, the choice is easier. It is not only morally right to repudiate torture, extraordinary rendition and extra-legal detention.  That position is also the most likely to foster the coalition of global support required to suppress terrorism.  

List of questions 

Below, I have prepared a list of questions which I feel that the Committee is uniquely placed to consider.

Policy issues

What is the Committee’s position on rendition and secret detention? 

· Is the current arrangement, whereby the UK refuses to carry out the practice itself, but receives information obtained through rendition from the US, without passing political comment on the policy, sustainable?

· Should the UK adopt rendition as a policy, just as the US have done? 
· Do any benefits of the evidence obtained outweigh the costs in terms of civil and political liberties?

· Given the wider issues discussed on pages 9 - 10, does rendition make the UK more or less secure?

If the Committee agrees with the Government’s position that rendition and secret detention are not acceptable, a number of further policy questions arise, including:

· Should the UK encourage the US to end the policy of rendition, just as it has done, belatedly, on Guantanamo?

· Should the UK share information with the US that will / may lead to a rendition?

· Should UK Intelligence personnel assist US personnel in carrying out a rendition?

· Should UK Intelligence personnel participate in an interview of a terror suspect who has been subject to a rendition or is in secret detention?

· Given that US intelligence is on occasions provided on a privileged basis, what do the US demand in return, whether generally or specifically, for this information?

· Is the Committee satisfied that the Agencies are provided with sufficient information to assess the value of intelligence that may have been obtained as a result of a rendition? 

Political oversight of the policy
· In the event of possible collaboration with US agencies on rendition, are the guidelines on UK operatives’ duties and responsibilities in respect of detainees sufficient to ensure that UK operatives are not put at risk of complicity or criminal liability?

· Are Ministers consulted before staff are deployed to interview people who may have been subject to rendition?

· Is the Committee confident that the level of political oversight is appropriate?

· Has legal advice been sought about possible UK complicity in rendition? If so, what was the conclusion?

The APPG has also taken evidence on the cases of the British residents apparently subject to rendition. Among the questions that are most relevant are:  
Bisher Al-Rawi and Jamil El-Banna 
· Was Bisher Al-Rawi working for MI5? If so, in what capacity?

· How accurate was the information shared with the US about the men, and is further investigation required?
· Were any UK intelligence officials present at or aware of the questioning by the US of the men, either in the Gambia, or subsequently in Afghanistan?

Binyam Mohammed 
· What information did British authorities pass to the Pakistanis, Americans, Moroccan or other Governments about Binyam Mohammed? 

· Did UK intelligence services know that Mr Mohammed was going to be subject to a rendition, and when did UK Intelligence services become aware of Mr Mohammed’s rendition?

· When did UK Intelligence services become aware of Mr Mohammed’s ill–treatment in Morocco? 

· Has any information, been passed to the United Kingdom that was obtained while Mr Mohammed was detained in Morocco?
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