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OPINION

Extraordinary rendition of terrorist suspects through United Kingdom territory

Introduction

 AUTONUM 
We are asked by the All Party Parliamentary Group on Extraordinary Rendition to advise on various aspects of the statement made by United States Secretary of State Condoleezza Rice on 5 December 2005 in response to allegations that the United States is engaging in unlawful renditions of terror suspects, and to the concern that United Kingdom territory or facilities may have been used as transit points in that context.

 AUTONUM 
The Secretary’s statement makes the following points: 

(a) The United States acknowledges the use of rendition to transport terrorist suspects from the country where they were captured to their home country or to other countries where they can be questioned, held or brought to justice;

(b) Such renditions take place in accordance with United States law and the United States’ treaty obligations including under the Convention Against Torture;

(c) The United States does not authorise, permit, tolerate or condone torture under any circumstances;

(d) The United States has respected and will continue to respect the sovereignty of other countries;

(e) The United States does not transport, and has not transported, detainees from one country to another for the purpose of interrogation using torture;

(f) The United States does not use the airspace or the airports of any country for the purpose of transporting a detainee to a country where he or she will be tortured;

(g) The United States has not transported anyone, and will not transport anyone, to a country where the United States believes the person will be tortured.  Where appropriate assurances are sought from the receiving Government that a person being transferred will not be tortured.

 AUTONUM 
In the statement, Secretary Rice makes a number of additional remarks concerning the “war against terrorism” including the status of captured members of al-Qaida and the legality, in general, of the practice of rendition.  It is not our purpose to deal with these issues in this memorandum.  Nor will we examine the application of the Chicago Convention to issues of overflight concerning civil or State aircraft. This memorandum is confined to the issue of the legality of material assistance by one State (the transit State, here assumed to be the UK) to another (the rendering State) in circumstances where a third State (the receiving State) may subject persons to torture or cruel, inhuman or degrading treatment in violation of international law.

 AUTONUM 
Reference was made to the alleged practices of the United States in a landmark decision handed down on 8 December 2005 by the House of Lords.
  The question at issue there was whether the Special Immigration Appeals Commission could make use of evidence which had been or might well have been obtained by torture committed by a third State outside the United Kingdom without any complicity on the part of the United Kingdom.  On the basic question of the inadmissibility of evidence obtained abroad by torture, they were unanimous.  Thus Lord Hoffmann said:

“The use of torture is dishonourable. It corrupts and degrades the state which uses it and the legal system which accepts it. When judicial torture was routine all over Europe, its rejection by the common law was a source of national pride and the admiration of enlightened foreign writers such as Voltaire and Beccaria. In our own century, many people in the United States, heirs to that common law tradition, have felt their country dishonoured by its use of torture outside the jurisdiction and its practice of extra-legal ‘rendition’ of suspects to countries where they would be tortured…”

 AUTONUM 
It should be emphasised, however, that at present there is no evidence that the United Kingdom has provided any material assistance to the United States to carry out renditions in breach of international law.  All that can be said is that allegations have been made that the United States has seized terrorist suspects and sent them to third countries, possibly in aircraft which in the course of their journeys may have landed in the United Kingdom, for interrogation in circumstances that may be unlawful under international law.  The question of the United Kingdom’s responsibility is thus essentially one for the future – including the duty of inquiry in the light of the circumstances now known or reasonably suspected.

 AUTONUM 
In this opinion, we will examine the formulations used in the Secretary’s statement with respect to the United States’ international responsibility concerning the prohibition of torture and analyse whether those formulations comply with the equivalent formulations adopted by the United Kingdom. We will do this by examining three main points:

(a) The definition of torture: what is the definition of torture and what are the relevant differences in the definition relied on by the United States and the United Kingdom?

(b) The standard of the risk of torture in the receiving State: what standard of risk of torture applies and what are the differences in the approaches taken by the United States and the United Kingdom?

(c) The question of the United Kingdom’s own obligations in light of the allegations made?

The definition of torture

 AUTONUM 
The first point to arise is a definitional one. Torture is prohibited in both general international law and in a range of treaties including the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Torture Convention), the International Covenant on Civil and Political Rights (article 7) and the European Convention on Human Rights (article 3). In general international law, the prohibition against torture is a peremptory norm from which no derogation is permitted; likewise under the European Convention on Human Rights no derogation is permitted from article 3 even in time of national emergency.

 AUTONUM 
Secretary Rice states that “torture is a term that is defined by law”.  In fact torture is defined in the Torture Convention in the following terms:

“any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”

The Convention does not define cruel, inhuman or degrading treatment, however the Committee Against Torture and the European Court of Human Rights have given content to the meaning of such treatment in their jurisprudence.  One of the leading cases on point is Selmouni v France in which the European Court said:
“The acts complained of were such as to arouse in the applicant feelings of fear, anguish and inferiority capable of humiliating and debasing him and possibly breaking his physical and moral resistance. The Court therefore finds elements which are sufficiently serious to render such treatment inhuman and degrading.”

This decision was referred to with approval by the House of Lords in its judgment of 8 December 2005.

 AUTONUM 
The United Nations definitions of torture and cruel, inhuman or degrading treatment have been interpreted and applied by the House of Lords and European Court of Human Rights. In its judgment of 8 December 2005, the House of Lords referred to the fact that the common law “has from its very earliest days … set its face firmly against the use of torture.”
  The Court proceeded to affirm the definition of torture contained in the Torture Convention and to draw conclusions for the United Kingdom from the peremptory status of the prohibition of torture under international law.

 AUTONUM 
The European Court of Human Rights has examined numerous cases involving allegations of torture and cruel, inhuman and degrading treatment, against State parties including the United Kingdom. While mistreatment must attain a minimum level of severity to fall within the scope of article 3 of the European Convention on Human Rights, the Court has generally adopted a somewhat lower threshold for this standard in respect of persons held in detention.
 

 AUTONUM 
One of the leading cases is Ireland v. United Kingdom.
  The Court held that various techniques used to interrogate Nationalist detainees in Northern Ireland constituted inhuman or degrading treatment. The techniques included forcing a detainee to stand spread-eagled against a wall for extended periods of time with the majority of his weight on his fingertips; covering a detainee’s head with a hood; subjection of the detainee to a loud hissing noise; sleep deprivation and deprivation of food and drink.  According to the Court: 

The five techniques were applied in combination, with premeditation and for hours at a stretch; they caused, if not actual bodily injury, at least intense physical and mental suffering to the persons subjected thereto and also led to acute psychiatric disturbances during interrogation.  They accordingly fell into the category of inhuman treatment within the meaning of Article 3.  The techniques were also degrading since they were such as to arouse in their victims feelings of fear, anguish and inferiority capable of humiliating and debasing them and possibly breaking their physical or moral resistance.

The House of Lords has since said that the conduct complained of would now be regarded as torture.

 AUTONUM 
There have been suggestions made in United States material that under United States law certain practices such as “waterboarding”
 do not constitute torture or the United States’ interpretation of what constitutes torture or cruel, inhuman or degrading treatment.  This interpretation of the definition of torture is clearly at odds with the views taken by UK courts and the European Court of Human Rights.  Under UK law, using “waterboarding” to obtain information from a suspect would clearly constitute both torture and cruel, inhuman or degrading treatment.  Lord Bingham, (with whose speech on the principal issues the rest of the members of the House agreed) expressed the view that various techniques detailed in the so-called “Torture Papers” would also fall within the definition of torture under UK law.
 We have no doubt that “waterboarding” and practices of analogous severity would be condemned by United Nations treaty monitoring bodies such as the Committee Against Torture, United Nations Special Rapporteur on Torture
 and the Human Rights Committee.

 AUTONUM 
The central point to note is that the United Kingdom is bound by its own obligations in respect of torture, and not by any view taken by the United States as to what constitutes torture.  The United Kingdom’s obligations arise independently of those of the United States.  The same is true with respect to the standard of the risk of torture, to which we now turn.

The standard of the risk of torture under the principle of non-refoulement
 AUTONUM 
Under international law, States are prohibited from sending a person to a territory where it is believed that he will be tortured. This obligation is commonly referred to as the non-refoulement principle.  It arises both under general international law and under international treaties to which the United Kingdom is a party.  These include the European Convention on Human Rights (article 3)
 and the Torture Convention, Article 3 of which states in material part:

“1.
No State Party shall expel, return ("refouler") or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.”
 AUTONUM 
The United States ratified the Torture Convention with an extensive reservation dealing with various aspects of the application of the Convention in United States law, including the application of article 3.  The United States reservation states (emphasis added):
“That the United States understands the phrase, ‘where there are substantial grounds for believing that he would be in danger of being subjected to torture’, as used in article 3 of the Convention to mean ‘if it is more likely than not that he would be tortured.”

 AUTONUM 
It is necessary to bear in mind the United States’ reservation when interpreting Secretary Rice’s carefully worded statement.   Secretary Rice states:

“The United States has not transported anyone, and will not transport anyone, to a country when the United States believes he will be tortured.”

The critical words in Secretary Rice’s statement are “will be tortured”.  The United States reservation makes this comment tenable so long as the United States believes that the risk of torture is not “more likely than not”, the person can be returned without breaching the Torture Convention.

 AUTONUM 
Assuming the United States reservation was validly made (about which we express no view), it is clear that the “more likely than not” standard adopted by the United States does not reflect the position under the Torture Convention itself, or the other treaties to which we have referred.  Nor does it reflect the position of the UK government and courts, both of which have instead adopted a lower threshold for violations of the obligation not to send someone to a place where he may be tortured.  The test in the United Kingdom is not whether the risk of torture is “more likely than not” but whether there is a “real risk” that a person would be tortured if returned.  In other words, a State which returns a person to another State where there is a real possibility that he will be tortured breaches the law.  It is not necessary under United Kingdom law that the risk of torture is not “more likely than not”.

 AUTONUM 
The leading case is R v. Secretary of State for the Home Department ex parte Thangarasa; R v. Secretary of State for the Home Department ex parte Yogathas.
  The appellants were two Sri Lankan Tamils seeking asylum in the United Kingdom. Both men entered the UK from Germany where they arrived at different times.  Mr Thangaras argued that his removal to Germany would violate the UK’s obligation of non-refoulement.  The House of Lords stated the test to be as follows:

“… he must in practice show that there are substantial grounds for believing that if he is sent back to Germany there is a real risk that he will be sent back to Sri Lanka in circumstances giving rise to a real risk of a breach of article 3 of the European Convention.”

The House of Lords determined that he had not established a real risk on the facts and accordingly his appeal was denied.

 AUTONUM 
The United Kingdom’s position is commensurate with the “real risk” formulation adopted by the European Court of Human Rights.
  Moreover, it is consistent with the formulation adopted by the Committee Against Torture (CAT) on the standard to be applied to article 3 cases.  CAT has expressed the applicable standard of the risk of torture in the following terms:

“Bearing in mind that the State party and the Committee are obliged to assess whether there are substantial grounds for believing that the author would be in danger of being subjected to torture were he/she to be expelled, returned or extradited, the risk of torture must be assessed on grounds that go beyond mere theory or suspicion.  However, the risk does not have to meet the test of being highly probable.”

 AUTONUM 
Secretary Rice states:

“The United States does not transport, and has not transported, detainees from one country to another for the purpose of interrogation using torture.”

However this statement does not bring complete assurance that the practice is not occurring.  The question that must be asked is whether torture is likely to take place if a person is transported, irrespective of whether or not the government claims that the answer is no, or what its hopes or beliefs may be.  And that is essentially an objective question: a Government is not exonerated from conduct which leads directly to a person being tortured merely by closing its eyes to that prospect.

The United Kingdom’s independent obligations in light of the allegations made

 AUTONUM 
Regardless of the United States’ position, the United Kingdom has an independent obligation to ensure that its territory is not used to send any person to a country where there is a real risk that he may be tortured.

 AUTONUM 
International law requires torture to be guarded against by active measures.  As Lord Bingham stated “… the jus cogens erga omnes nature of the prohibition of torture requires member states to do more than eschew the practice of torture.”
  In addition to the duty to refrain from committing acts of torture, States have a positive obligation to protect individuals by ensuring that they are not subjected to conduct constituting a violation of international law. This positive duty requires States to investigate arguable breaches of the Torture Convention that may have occurred on its territory, including allegations of complicity or participation in torture.  In Lord Bingham’s words:

“A Committee against Torture was established under article 17 of the Torture Convention to monitor compliance by member states. The Committee has recognised a duty of states, if allegations of torture are made, to investigate them: PE v France, 19 December 2002, CAT/C/29/D/193/2001, paras 5.3, 6.3; GK v Switzerland, 12 May 2003, CAT/C/30/D/219/2002), para 6.10.

The duty to investigate arises where a prima facie case exists that the Convention has been breached. Credible information suggesting that foreign nationals are being transported by officials of another State, via the United Kingdom, to detention facilities for interrogation under torture, would imply a breach of the Convention and must be investigated.

 AUTONUM  
The matter of diplomatic assurances has been raised in respect of the present allegations.  It has been suggested that both the sending State and transit State may be exonerated from liability under international law if assurances are obtained from officials of the receiving State that persons transferred into their jurisdiction will not be subject to torture or cruel, inhuman or degrading treatment. 

 AUTONUM  
The European Court of Human Rights dismissed the sufficiency of obtaining assurances to exonerate the United Kingdom from a breach of the non-refoulement obligation in Chahal v. United Kingdom.
  The Government of India provided written assurances to the United Kingdom to the effect that Chahal “would have no reason to expect to suffer mistreatment of any kind at the hands of the Indian authorities”.  The Court found:

“Although the Court does not doubt the good faith of the Indian Government in providing the assurances mentioned above (paragraph 92), it would appear that, despite the efforts of that Government, the NHRC and the Indian courts to bring about reform, the violation of human rights by certain members of the security forces in Punjab and elsewhere in India is a recalcitrant and enduring problem… Against this background, the Court is not persuaded that the above assurances would provide Mr Chahal with an adequate guarantee of safety.”

 AUTONUM 
Where governments are using public power to transfer persons at risk to a given country, in circumstances where earlier practices support credible allegations of torture in that country, mere assurances by the government, unaccompanied by other action, will be insufficient.  
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